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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss D Stephenson

	Scheme
	:
	Boston Tractors Ltd Company Retirement Account (the Scheme)

	Respondents
	:

:

:

:
	Trustees of the Scheme
Boston Tractors Ltd (employer)
Royal and Sun Alliance (now Phoenix) (manager)
Group Mouchel Parkman plc (HBS) (administrator)


MATTERS FOR DETERMINATION

1. Miss Stephenson complains that, due to delays in transferring her pension benefits from the Scheme, she has suffered financial loss as well as distress and inconvenience.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

3. Up until November 2001, Miss Stephenson worked for Boston Tractors Ltd and was a member of the Scheme, which is a trustee-based contracted-out money purchase scheme.  Correspondence issued by the various parties and sent to Boston Tractors Ltd for the period in question appears always to have been addressed to a Mr J D, the managing director (the MD) of Boston Tractors Ltd, although he was not a Trustee of the Scheme.  Two of his co-directors, a Mrs P D and a Mr D (who appear to be relatives of the MD) were the Trustees of the Scheme.  A Mr N at Boston Tractors Ltd also carried out some administrative duties for the Scheme.
4. In May 2002, Miss Stephenson started work for Lincolnshire County Council and joined the Local Government Pension Scheme (LGPS) on 5 June 2002. 
5. Following a request, on 11 February 2004, HBS, who were the administrators of the LGPS for Lincolnshire County Council, wrote to Phoenix asking for a current transfer value for Miss Stephenson’s deferred benefits in the Scheme.  Phoenix says they did not receive HBS’ letter.
6. HBS chased Phoenix on 5 May, and were provided with a transfer value (via Boston Tractors Ltd) shortly after 13 May.  Phoenix’s covering letter to the MD said that, as Phoenix did not have authority to deal directly with individual members of the Scheme, they would be grateful if he would forward the transfer value correspondence to HBS.

7. Phoenix quoted a total transfer value, which was not guaranteed, of £11,041.00, of which £4,318.00 represented protected rights.  The accompanying covering letter from Phoenix to HBS (dated 13 May 2004) said: 
“As we do not have authority to deal with individual members of the scheme, this information has been forwarded via the Scheme Administrator.

Enclosed is a Statement of Transfer Value as requested.  Please note that these figures are not guaranteed and should be used for illustration purposes only.

…

Should Mrs Jones (sic) wish to proceed with the transfer please arrange for the Scheme Administrator to sign and complete the enclosed Discharge Form and the Transfer Value Questionnaire.

Please do not hesitate to contact us should you require any assistance in this matter.”
8. The Discharge Form itself stated that:
“TO:
PLUSPLAN CUSTOMER SERVICES


ACCOUNT NAME:
Boston Tractors Ltd


ACCOUNT NO:
WU0051409


MEMBER NAME:
Donna Stephenson


REF NUMBER:
NS741952C

…

We instruct you to pay the value of the Current Unit Holding, together with any further bonus additions… to the payee.  In consideration of such payment we discharge you from all liability in respect of this member.  We accept that once the cheque has been paid, [Phoenix] will not be prepared to accept the monies back into the account.

We confirm that the benefits are being transferred into an arrangement, which has Inland Revenue Final Approval.”

The form then asked for details of the payee and the signature of the “Trustee/Administrator”.

9. After receiving details of the contracted-out deduction calculation, HBS wrote to Miss Stephenson on 16 July, outlining that the transfer value would provide an estimated service credit of 4 years 93 days in the LGPS, but that, should the actual transfer value differ, then the service credit granted may also change.
10. On 23 July, Miss Stephenson replied to HBS saying that she wished to proceed with the transfer and, on 17 August, HBS wrote to Phoenix enclosing Phoenix’s signed Discharge Form, which had been signed by Mrs M P at HBS, and asking for a transfer value cheque.  HBS also returned the benefit questionnaire saying that, as it related to Miss Stephenson’s previous employment with Boston Tractors Ltd, they were unable to complete it.
11. Upon receipt, Phoenix noted that their Discharge Form had been signed by Mrs M P, rather than the Administrator of the Scheme.
12. Phoenix have provided a file note, dated 25 August, that says:

“Who signed form?  [Mr D] usually does so at [Boston Tractors Ltd].

…

OK, I’ll forward to Boston Tractors for counter-signature.”

13. On 26 August, Phoenix therefore wrote to the MD of Boston Tractors Ltd, asking that the Discharge Form be countersigned and dated, and the information form and benefit questionnaire be completed, so that Miss Stephenson’s benefits could be transferred.
14. On 16 December, HBS chased Phoenix for the transfer payment, who in turn chased the MD at Boston Tractors Ltd asking that he return the “countersigned Maximum Benefit Questionnaire, Discharge and Transfer Value Information Forms, so that we may settle the member’s claim.”
15. On 1 January 2005, Phoenix increased the surrender penalties applicable to the ‘Profit Plus Fund’, which the Scheme invested in.
16. On 10 January, a Mr N of Boston Tractors Ltd completed, signed and returned the benefit questionnaire as a “Trustee/Administrator” of the Scheme.  On 12 January, Phoenix wrote to the MD at Boston Tractors Ltd saying that they actually required the Discharge Form to be countersigned.  This was subsequently countersigned by Mr D, with Phoenix receiving it on 17 January.
17. Phoenix have provided a telephone note, dated 21 January, of a conversation between them and Boston Tractors Ltd that says that:

“Called [the MD] but he’s off.  Spoke to Mr N and told him that the mbr’s TV has reduced due to the re-pricing [on 1 January 2005] from £11,041.00 to £9,116.17.

Does the mbr wish to proceed with the TV?

[Mr N] will get [the MD] to call the member.  It will be Monday or Tuesday before they get back to us.”

18. On 28 February, HBS issued a further chaser to Phoenix for the transfer payment, with Phoenix then writing to the MD at Boston Tractors Ltd on 7 March, requesting that they confirm whether Miss Stephenson still wished to proceed with the transfer, in view of the reduction.  Separately, HBS say Phoenix informed them that they had chased the MD.
19. Two telephone notes provided by Miss Stephenson, and dated 15 June and 22 June respectively, say that:
“15/6 Spoke to [SW] @ HBS – Scheme administrator (J.D) – [Phoenix] waiting to hear from him.

22/6 Rang [MD] to say a letter on the way + he said he would get it sorted.”

20. On 21 June, HBS wrote to the MD at Boston Tractors Ltd saying, amongst other things, that:
“We wrote on the 17 August 2004 to [Phoenix] enclosing the Transfer discharge forms requesting payment of the Transfer value.  [Phoenix] informed us they are awaiting information from the scheme administrators i.e. yourselves in order to proceed.  We understand that they have sent reminders and cannot conclude the transfer without your communication.

Please would you ensure this is dealt with as a matter of urgency.”

21. Phoenix then wrote to the MD on 29 June, having been sent a copy of HBS’ letter of 21 June.  Phoenix said that:
“I can confirm that with effect from January 2005, [Phoenix] announced a re-pricing which has meant that the transfer values of these policies decreased.  My colleague discussed this matter with [Mr N] on 21st January 2005, when she advised that the transfer value had dropped from £11,041.00 quoted as at 13 May 2004 to £9,116.17 quoted as at 21 January 2005.  [Mr N] advised that you [the MD] would contact the member, and ask her whether she still wanted to proceed with the transfer.

If Miss Stephenson does indeed wish to proceed with this transfer, could you please advise us in writing. (sic) We have all of the other paperwork necessary to proceed with the payment.”
22. HBS say that they chased Boston Tractors Ltd in July, and indeed Miss Stephenson was subsequently provided with an updated transfer value, which amounted to £9,274.72.  On 11 August, Miss Stephenson complained to the MD about the delay (copying Phoenix in).  Amongst other things, she said that:
“In May 2004 I was quoted by [Phoenix] a transfer of £11,041.00.  On 17 August 2004 HBS wrote to [Phoenix] confirming that I wished to transfer.
A year has passed, during which HBS were continually told by [Phoenix] that they were awaiting paperwork from you.  I have now received a new transfer value of £9,274.72, of which I am unhappy about.  I appreciate that the figure of £11,041.00 was not a guaranteed quote but had you acted more promptly than the 12 months it has taken to sort out, I feel that the figure would not have reduced so much.

Due to no fault of my own, but the internal problems and the incompetence between yourself and [Phoenix], I am being penalised which has cost me a difference in transfer value of £1,766.28.” 

23. Having received a copy of Miss Stephenson’s letter of 11 August, Phoenix wrote directly to the MD at Boston Tractors Ltd providing, amongst other things, a chronology of events, a more detailed explanation of the 1 January re-pricing and a request to confirm whether Miss Stephenson still wished to transfer. 
24. On 22 August, Miss Stephenson indicated to HBS that she still wished to proceed with the transfer and, shortly after 10 September, Phoenix sent HBS a transfer cheque for £9,400.04, which purchased a service credit of 3 years 127 days.
25. Although it is unclear whether Boston Tractors Ltd replied directly to Miss Stephenson’s letter of 11 August, Miss Stephenson subsequently sought the assistance of TPAS (the Pensions Advisory Service).  Indeed, a note detailing a telephone conversation between Miss Stephenson’s TPAS advisor and the MD, dated 10 February 2006, says that:
“[MD] said that he sympathised but he did not accept that the trustees were solely responsible for the delay.  He said that Pheonix (sic) should have chased more in the period from August 2004 to Jan 2005.  When they did chase the paperwork was done, though this was in Jan 2005.  He said Pheonix (sic) should have given more notice that they were going to reduce unit prices.  II (sic) suggested that it would be possible for the employer [to] put money into the scheme to make up the shortfall as a possible solution.  He did not feel that this was appropriate at the present time.  The blame as (sic) split 3 ways and should not rest with Boston Tractors.”

26. Miss Stephenson subsequently complained to my office.
SUBMISSIONS
27. Phoenix submit that:

27.1. the Discharge Form was signed by an employee at HBS in August 2004.  Upon receipt, it was immediately forwarded to Boston Tractors for countersigning by the Trustees/Scheme Administrator;
27.2. in this instance, they would only have accepted the signatures of either Mrs P D or Mr D on the Discharge Form;
27.3. they chased for documentation in December 2004 after receiving a reminder from HBS;

27.4. the correctly completed documents were received in January 2005, by which time premium rates had been reduced.  Transfer values are a proportion of the current value of the member’s retirement account.  The proportion will depend on the prevailing financial conditions at the date of the transfer and on the number of years left to Normal Retirement Date;
27.5. they can only act on the instructions of the Trustees/Scheme Administrator;
27.6. their letter of 26 August 2004 advised what the requirements were.  If the Trustees were unsure of what to do, they could have contacted them for an explanation;

27.7. all correspondence received by them was dealt with promptly upon receipt and they are not obliged to issue reminders on outstanding correspondence;

27.8. although there might be a delay of a day or two whilst figures/correspondence are checked and authorised prior to issuing, there is certainly no significant delay in posting out correspondence;

27.9. they did not communicate the changes to underlying pricing and bonus rates in advance so as to avoid the situation where they were selected against and the negative impact that might have on the remaining members invested in the fund; 
27.10. they would require authority from the Trustees to provide information to HBS or any other third party.  They did not have this and therefore could not advise HBS that the transfer value had reduced; 

27.11. given the reduction, and upon receipt of the completed paperwork in January 2005, they contacted the Trustees for confirmation that they should still proceed; and
27.12. if they had received all the paperwork to issue the transfer value on 27 September 2004, the transfer value sent to HBS would have been £11,255.72.
28. The Trustees and Boston Tractors Ltd collectively submit that:

28.1. Boston Tractors Ltd played only a minor role in the delay in transferring Miss Stephenson’s benefits by failing to respond to one confusing piece of correspondence from Phoenix dated 26 August 2004.  It contained two forms that had been incorrectly signed by a Mrs M P at HBS;
28.2. it would appear that the uncertainty over what to do with the 26 August 2004 correspondence resulted in it not being acted on at that time;

28.3. it was nearly four months before Phoenix chased Boston Tractors Ltd for a response to their 26 August letter;

28.4. although correspondence issued by Phoenix may show a particular date, Boston Tractors’ experience is that letters from Phoenix are printed some time before they are posted and therefore the date on correspondence should not be taken as the date it was posted;

28.5. Phoenix say they did not receive any correspondence from HBS between August and December 2004.  Why did HBS, Lincolnshire County Council and Miss Stephenson fail either to chase for the forms earlier or contact Boston Tractors Ltd directly, especially as there was a “likelihood” Phoenix would increase their surrender penalties?; and

28.6. Boston Tractors Ltd should not solely be the focus of Miss Stephenson’s complaint.
29. HBS submit that:
29.1. they oppose the allegations that their actions or non-actions resulted in Miss Stephenson suffering a reduced service credit in the LGPS.  As administrators, they are not covered by the Finance Act and cannot give advice to members.  They would only provide details of the service credit should the member wish to transfer;
29.2. they received authority from Miss Stephenson to act on her behalf in connection with the transfer.  They did not have her authority to contact the Scheme administrator direct nor did they have relevant contact details until Phoenix provided them in December 2004;
29.3. reminders were sent to the Scheme administrator, Boston Tractors Ltd, in June and July 2005, after they had failed to obtain a satisfactory response from Phoenix.  They were unaware that, at that time, the transfer value had been reduced or that the information had been sent to the scheme administrators in January 2005;

29.4. there is no statutory requirement within the regulations to issue reminders, but they do so as a matter of courtesy to the scheme member.  Their usual policy is to issue a reminder after a three month period has elapsed.  This allows time for the paperwork to go:

“from them to the insurance company, from the insurance company to the scheme administrator, from the scheme administrator to the trustees, for the trustees to meet and sign any documentation, for the trustees to return signed/completed paperwork to the scheme administrator, for the scheme administrator to sign if necessary and forward to the insurance company, and finally for the insurance company to issue payment of the transfer value.”;
29.5. in this instance, the original letter was dated 17 August 2004, so they would not send a reminder until after 17 November 2004.  Due to a high volume of work, a reminder was issued on 16 December 2004, a few weeks later than their normal practice.  However, if the Trustees of the Scheme had acted in a timely manner there would have been no need to issue any reminders;
29.6. a second reminder was issued to Phoenix on 28 February 2005, with Phoenix informing them that they were in contact with the scheme administrator and had sent a further reminder.  HBS were unaware at this time that there was a problem with the transfer value or that Phoenix had already received the completed paperwork from the scheme administrator/Trustees;
29.7. correspondence shows that a revised transfer value was issued to Boston Tractors Ltd in January 2005.  However, despite reminders being sent to both Phoenix and Boston Tractors Ltd, HBS did not receive a revised transfer value until July 2005.  This revised transfer value was dated 31 May 2005.  HBS are surprised it took over five months for the Trustees to issue a revised transfer value to them; 
29.8. prior to receipt of Miss Stephenson’s complaint, they were unaware of the reasons behind the reduction and would therefore ask:

29.8..1. Was Miss Stephenson properly advised by the Trustees of why the transfer value had reduced?;
29.8..2. Was Miss Stephenson making a decision to transfer her benefits without having all the appropriate facts to hand?

29.9. had a transfer value of £11,255.72 been received by the LGPS on 6 October 2004, it would have purchased a service credit for Miss Stephenson of 4 years 58 days.
30. Miss Stephenson submits that:

30.1. this situation has caused her a great deal of distress and inconvenience, as neither party has been willing to take responsibility and compensate her;
30.2. she put her trust in the Respondents to arrange the transfer and contacted HBS on several occasions for an update;
30.3. she received no correspondence or telephone call following the conversation between Phoenix and Boston Tractors Ltd on 21 January 2005 (see paragraph 17); and
30.4. she has been penalised through no fault of her own or of her present employer, with the shortfall in transfer value being caused by inadequacies between Phoenix and Boston Tractors Ltd.

CONCLUSIONS

31. Miss Stephenson complains that, as a result of delays on the part of the Trustees, Boston Tractors Ltd, HBS and Phoenix, she has suffered financial loss as well as distress and inconvenience, because her benefits with the Scheme were not transferred to the LGPS in a timely manner.
32. It is clear that, between August 2004 and January 2005, no progress was made in transferring Miss Stephenson’s benefits.  This was particularly unfortunate given that, on 1 January 2005, Phoenix increased the surrender penalties applicable to Miss Stephenson’s fund.  Although the transfer value calculated by Phoenix was never guaranteed, the increased surrender penalty reduced the transfer value available to her.
33. The Trustees and Boston Tractors Ltd jointly submit that, on receiving Phoenix’s 26 August 2004 correspondence, which contained forms that had been incorrectly signed by a Mrs M P at HBS, they were unsure of how to proceed and consequently did not act on the correspondence at the time.  
34. Although I agree that Phoenix’s letters of 13 May 2004 to HBS, and 26 August 2004 to the MD, were not as clear as they could have been, if Mr D, as a Trustee of the Scheme, had been unsure of how to proceed in light of Phoenix’s 26 August letter, I see no reason why he could not have approached Phoenix and asked for advice on how to complete the forms.  As it is, the delay in responding to Phoenix’s request clearly constitutes maladministration.
35. Questions also arise over both HBS’ and Phoenix’s specific roles in this matter.  Although I accept, on the balance of probabilities, that Phoenix did not receive HBS’ original letter of 11 February 2004, should they have chased the MD for a response to their 26 August 2004 letter sooner than they did?  In considering this, I note that Phoenix only chased the MD in December 2004, following a specific prompt from HBS.  
36. It is clearly unfortunate that Mrs M P at HBS signed the Discharge Form by mistake, and that Phoenix, at times, appear not to have issued reminders without prompting. However, given the responsibility the Trustees of the Scheme have to act in the best interests of all members (including obviously Miss Stephenson), the main fault here lies with Mr D, who failed to deal with the 26 August letter at all.
37. The failure to deal with the 26 August letter was further compounded following the telephone conversation of 21 January 2005, between Phoenix and Mr N of Boston Tractors Ltd.  Following this, it appears that the MD of Boston Tractors Ltd failed to contact Miss Stephenson to see whether she still wished to proceed following the reduction in transfer value.  Although this failure again amounts to maladministration, this time on the part of Miss Stephenson’s former employer, this does not alter the fact that, in my view, it was the failure on the part of the Trustees to deal with the 26 August letter which is the root cause of the subsequent problems.
38. Had Mr D dealt with, or at least queried, Phoenix’s letter of 26 August 2004 in a timely manner, I see no reason why the required forms could not have been completed and returned to Phoenix within a month.  This would mean Phoenix would have been in a position to pay the transfer value from Monday 27 September 2004.  Adopting the timeframe then actually experienced, this would mean that the cheque would have been posted to HBS on Monday 4 October and received on Wednesday 6 October 2004.
39. Phoenix say that, had they received all the paperwork to proceed on 27 September 2004, then the transfer value would have amounted to £11,255.72.  HBS have confirmed that receipt of that transfer value on 6 October 2004 would have provided Miss Stephenson with a service credit of 4 years 58 days.  The difference between this service credit and the one actually realised by Miss Stephenson is 296 days, this being the true measure of the injustice caused as a result of the maladministration identified above.  My directions take account of this.
40. Further, I do not doubt that the delays Miss Stephenson experienced in transferring her benefits caused her distress, particularly when she discovered that the transfer value had declined significantly after 1 January 2005.  I therefore make a further modest direction below.
DIRECTIONS

41. Within 14 days of the date of this determination, the Trustees of the Scheme shall write to HBS to ascertain the cost of purchasing an additional service credit of 296 days for Miss Stephenson within the LGPS.
42. Within 28 days of receipt of this cost, the Trustees shall pay such sum to HBS who, on receipt, shall credit Miss Stephenson with an additional service credit of 296 days.
43. Within 28 days of the date of this determination, the Trustees shall pay Miss Stephenson £100 in recognition of the distress caused to her as a result of the maladministration identified in paragraph 34.

CHARLIE GORDON

Deputy Pensions Ombudsman

26 February 2008
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