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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Dickinson

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility 

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mrs Dickinson complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She alleges that the representative led her to believe that an “in house” Prudential AVC policy for the Teachers’ Pension Scheme (TAVC) was essentially the same as a Free Standing AVC policy (FSAVC) with a lower charging structure and potentially higher investment returns. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000, Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Children, Schools and Families (DCSF), (formerly   the Department for Education and Skills (DfES)), as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Dickinson was born on 20 September 1945. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age is 60. 

5. In November 1997, Mrs Dickinson and her husband met at their home with a Prudential representative, to discuss ways of making additional pension provision for retirement. She has said that, prior to Prudential instigating this meeting “under the auspices of the Teachers’ Pension Scheme”, her husband had suggested that she should consider paying FSAVCs and was obtaining quotations for her. The representative completed a “Personal Financial Review” (fact find) form, which provided a detailed summary of the needs identified along with his recommendations, and confirmed the decisions made by Mr & Mrs Dickinson.   
6. Prudential sent Mrs Dickinson a copy of the completed fact find form with a letter of 25 November 1997. The letter included the following recommendations summary for Mrs Dickinson:  

“I advise you to make further retirement provision in order to try and achieve your desired income. I recommend that you contribute to the Teachers Additional Voluntary Contribution Scheme at a level taken from the contribution planner. This may enable you to retire on the current maximum allowable benefits. Together we have established that this is affordable. This meets your needs by providing a tax efficient, disciplined way of investing towards your desired retirement income.  I also advise you to review your contribution levels on an annual basis or more regularly, dependent on your circumstances. I have discussed with you the features of a with profits fund and we established that this is consistent with your very cautious attitude to risk.

I have given you a copy of the leaflet “AVC-some important features” and have explained the contents to you.

I recommend a regular premium of £159.89 per month over a term of 7 years.

You elected to accept my recommendations.

You confirmed that the balance between your income and expenditure will support payments of any regular premiums.

I have explained the Key Feature Document(s). This document details the commitments of investment aims and risk factors of contract recommended. I have also explained the Personal Quotations(s). This report should be read in conjunction with the Key Feature Document(s) and the Personal Quotations(s) I gave you.”

7. Mrs Dickinson agreed to pay AVCs to Prudential monthly, at the rate of 9% of her salary, by signing a Teachers’ AVC new member’s application form on 24 November 1995.The form contained a declaration that:

“I confirm that I am a contributing member of the Teachers’ Pension Scheme (TPS) in England and Wales.

I authorise the deduction from my earnings of the Additional Voluntary Contributions …..

I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation (Additional Voluntary Contributions) Regulations 1994 and the Teachers’ Superannuation (Consolidation) Regulations 1988 as amended from time to time.

I understand that the AVC arrangements are governed by the provisions of the TPS. I also accept the provisions in section 5 (Important Notice).    

Prudential’s representative has clearly explained the two alternative methods of review available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (chosen by Mrs Dickinson)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. (not chosen by Mrs Dickinson) 
Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.”
Under Section 5, “Important Notice”,  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider carefully whether contributing to it is in your best interests 

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investment, and on interest rates at retirement, and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement”. 
8. Mrs Dickinson says that the sales representative, in addition to providing her with factual information about AVCs and FSAVCs, verbally persuaded her into believing that a TAVC was essentially a FSAVC with the same transfer flexibility and a lower charging structure leading to potentially higher investment returns, i.e. a “super FSAVC”. She says that she was therefore quite naturally convinced to contribute to TAVC. 
9. Mrs Dickinson retired from teaching on 31 August 2003, and is in receipt of the main pension available to her from the Teachers’ Pension Scheme. She also discontinued her payments into the TAVC in August 2003. 

10. In a letter dated 3 May 2006, Prudential informed Mr Dickinson that the information which he received from Capita, the administrators of the main Teachers’ Pension Scheme, about his wife’s TAVC, i.e. that Prudential could decide whether a transfer of a TAVC could proceed or not, was incorrect. Prudential also wrote that: 
“The pension legislation that came into force on 6 April 2006 did allow a greater flexibility in transferring pensions and in particular transferring AVC benefits independently of the main occupational pension scheme.

However, how these new rules were implemented were at the discretion of the Department for Education and Skills, as they are the trustees for your wife’s pension scheme. They have ruled that a member can only transfer their AVC benefits independently of the main scheme if they were paying AVCs on 6 April 2006. This means that as your wife had already retired by this date, she will be unable to transfer her AVC benefits to another pension product.

Your wife can take an “Open Market Option” and transfer her AVC fund to another pension provider, but it will have to be used to buy an annuity.”          

11. In July 2006, Prudential informed Mrs Dickinson that they were unable to process her request for an independent transfer from her TAVC to her husband’s SIPP because it was not permitted by the Teachers’ Pension Scheme rules.    

12. Mrs Dickinson asserts that:

“I was not under any other impression than that the product I was being sold,……,witnessed by my husband, was to all intents and purposes a FSAVC, this was confirmed by the Prudential Salesman.

If your representative could not have predicted changes that were to take place in the future, then perhaps he should have offered the optional alternative of a non-teachers FSAVC…….I am only trying to provide for my retirement and would expect best advice, which you did not give…… 
Prudential’s salesman……misled me and/or did not offer an alternative, which would have been a transferable but more flexible product free from DfES decision making.”
“My decision and contract……was based on the prevailing circumstances of equal transfer flexibility with FSAVCs, at the time of sale,……but with higher returns.

……my pension contract was changed without any reference to me, whether by internal or external rule changes. As a consequence I have been significantly disadvantaged, because the contract for additional pension rights which I have been paying for, was purchased mainly on the basis of it being a SUPER FSAVC.

When the rules were changed…..., as with other contracts, surely the other party to the contract should have been made aware of the changes and given the option to convert the pension to the original FSAVC status albeit with……probably lower than previous returns.”

PRUDENTIAL’S POSITION 

13. Mrs Dickinson’s Prudential TAVC is not a FSAVC and there is no evidence suggesting that it was ever her intention to start such a policy.

14. Her TAVC is an “in house” AVC policy linked to the main Teachers’ Pension Scheme. She has signed an application form agreeing to take out a contract of this nature and been provided with documentation explaining the terms and conditions of the policy.

15. At the time her TAVC was arranged it had the same transfer options as a FSAVC and enjoyed a lower charging structure.
16.  It would not have been possible to predict how future changes in legislation would affect AVCs/FSAVCs. Any advice or information given by the representative would have been based on the rules and regulations in place at that time her TAVC was set up. 
17. Prudential administer the Teachers’ AVC facility on behalf of the DCSF and are obliged to follow the Teachers’ Pension Scheme rules. The DCSF had chosen to adopt certain rules from April 2006 which Prudential must implement. It is unable to comment on why the DCSF decided to only allow TAVC members who reach age 60 after April 2006 to transfer their fund, but it was not an attempt to retain AVC funds with Prudential. Mrs Dickinson retains the right to move her AVC fund away from Prudential under the Open Market Option to purchase an annuity.       

18. Prudential have been able to contact the representative for his recollections of the meeting. He has stated that he could not recall the meeting with Mrs Dickinson in any detail due to the lapse of time. However, he would generally have provided all his clients with the appropriate literature and followed the usual format of the meeting in discussing Prudential AVCs, FSAVCs and Past Added Years.
 CONCLUSIONS

19. Mrs Dickinson’s complaint centres upon her assertion that, when she asked the Prudential representative about the suitability of a FSAVC to meet her requirements, he misled her into believing that a TAVC was basically the same as a FSAVC with a lower charging structure and potentially higher investment returns. She clearly feels that he gave her specific advice that improperly persuaded her to enter into the TAVC, but I have seen no evidence of this. The fact find form and accompanying letter are detailed, and indicate that the representative took some care in establishing her financial circumstances and aspirations. It was not inaccurate for this form and letter to indicate that a TAVC was a suitable way of meeting those aspirations. 
20. There is obviously a fine line between explaining a product and its benefits and actively discouraging alternatives, whether explicitly or implicitly. In my opinion, the representative only provided her with sound factual information about AVCs and FSAVCs, including a comparison of the advantages and disadvantages of each method of making additional pension provision, so that she could decide which option would be most suitable for her circumstances. Moreover, it seems highly unlikely to me that the representative would make a statement knowing full well that it would not be supported by the documentation available to Mrs Dickinson.
21. It has always been generally the case that both “in house” AVC schemes offered by external providers, and FSAVC schemes impose management charges. It is also widely known that the main disadvantage with FSAVCs has always been that the member is obliged to meet the fees associated with the administration and management of the arrangement, whereas the fees for “in house” AVCs are usually paid by the employer giving them a competitive edge over FSAVC schemes. 
22. A FSAVC arrangement is established by a provider in exactly the same way as a personal pension scheme although the regulations relating to the payment of AVCs also generally apply. An employee is allowed to take out an individual contractual arrangement with a FSAVC provider, only if he/she is an active member of an occupational pension scheme. An employer is prevented from directly contributing to an employee’s FSAVC scheme. The employee, however, may value having an independent outlet for his money with investment of his choice. 

23. Without casting any doubt on the integrity of either Mrs Dickinson or her husband, their meeting with the representative happened many years’ ago and, it seems to me more likely than not that this was what the representative may have had in mind in any discussion he had with them.   
24. I can only reach a view on the evidence available, including the conflicting recollections of just what transpired.

25. Any advice or information given by the representative would have been based on the rules and regulations in place at that time her TAVC was set up. I fully concur with Prudential that he could not possibly have foreseen the changes introduced in April 2006 affecting her TAVC policy. 

26. DCSF were responsible for deciding which sections of the new legislation concerning AVCs they would introduce. As TAVC administrators, Prudential had no choice but to comply with the rules in place.
27. I am therefore not satisfied that Mrs Dickinson has suffered any injustice as a result of any maladministration by Prudential and so do not uphold her complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

21 August 2007
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