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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss L Pike

	Schemes
	:
	The Police Pension Scheme (1987) (the 1987 Scheme) and the New Police Pension Scheme 2006 (the New Scheme)

	Respondent
	:
	Devon & Cornwall Police Authority (the Police Authority)


MATTERS FOR DETERMINATION
1. Miss Pike says, through her representative, that the Police Authority:
1.1. Failed to communicate effectively provisions for death benefits for unmarried partners from the 2006 Scheme.
1.2. Failed to allow sufficient time for her partner, Mr Hutchinson, to complete a declaration that would have allowed Miss Pike to be considered for a dependant’s pension from the 2006 Scheme.
1.3. Failed to have procedures in place to cover situations where a serving police officer dies before having the opportunity to seek advice and complete the relevant declaration that would allow an unmarried partner to qualify for dependant’s benefits. 
2. Miss Pike says that as a result of these failures by the Police Authority, she was not awarded a dependant’s pension upon the death of her partner, Mr Paul Hutchinson, who was a member of the 2006 Scheme.
3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

4. Mr Hutchinson joined the police service on 18 August 1996 and became a member of the 1987 Scheme from the same date. He was a serving police sergeant with the Devon & Cornwall Police Authority when he died in road accident on his way to work on 27 April 2006. He was 37. 
5. Miss Pike, who is also employed by the police force, was not married to Mr Hutchinson but had been in a long term relationship with him for 13 and a half years. They were engaged to be married, had a joint mortgage and Miss Pike was expecting their baby when Mr Hutchinson died. 
6. Mr Hutchinson had been a member of the 1987 Scheme which was governed by the Police Pension Regulations 1987 (the 1987 Regulations). The 1987 Regulations did not provide for unmarried partners to receive dependant’s benefits in the event of a member’s death. 
7. On 6 April 2006, the 2006 Scheme was introduced.  It was governed by the Police Pension Scheme Regulations 2006 (the 2006 Regulations). Unlike the 1987 Regulations, the 2006 Regulations provided benefits for unmarried dependant and interdependent partners, subject to certain conditions.
8. Members of the 1987 Scheme were to be given the option of joining the 2006 Scheme with a “transfer window” between October and December 2006 (although this was later put back by a month).  But there were to be transitional arrangements for death in service benefits to enable people such as Mr Hutchinson and Miss Pike to take advantage of the better death in service benefits in the interim.  To do this they would have had to make a joint declaration identifying Miss Pike as Mr Hutchinson’s dependent or interdependent partner and nominating her to receive dependant’s benefits the event of Mr Hutchinson’s death.
9. Information about the new scheme’s death benefit provisions was emailed nationally from Mr Adrian Brook at the Police Human Resources Unit of the Home Office to all police authorities on 30 March 2006. Mr Brook’s email stated:
“I attach two sets of guidance on unmarried partner benefits under the New Police Pension Scheme, one for scheme members and one for administrators. These come into effect on 6 April 2006.
You should make the guidance for members, with the declaration form, available on request from 6 April and arrange for it to be placed on the force intranet. Note that the declaration form is in generic format. You must include your return address in the space provided on the first page (or elsewhere on the form). You may also wish to customise the form where appropriate to meet your own requirements. As it stands, for example, form asks for the officer’s ‘pay reference’, but you may wish to use ‘warrant number’ as well or instead. You may also wish to amend the ‘For police authority use’ box at the end. The other parts of the form should not be amended. These remarks about customising the declaration form apply equally to the claim form in the guidance for administrators. 

Note in particular the transitional arrangements described on the first page of the guidance for members and in Section 1 of the guide for administrators. Contact us if you are in any doubt about how these arrangements are intended to work. The current version of the declaration form will be replaced when the transitional arrangements come to an end at the end of the year and you should bear that in mind considering how many copies of the guidance to produce. Copies printed in-house from the Word version, according to demand, are acceptable. 
This is an entirely new arrangement for the police service and both sets of guidance will be kept under review in the light of experience. We would welcome any feedback on the guidance and how the new arrangements are working. 

This email is being sent to our standard list of pension administrator contacts as the people who will be responsible for issuing and using this guidance. If that is not your responsibility, please forward it to the appropriate person. It is essential that the guidance for members, in particular, is made available in every force. Please also forward this email and the guidance to anyone in your force or police authority who needs to be aware of it. The guidance will be consolidated in a Home Office Circular in due course.”
10. In response to Mr Brook’s email on 30 March 2006, an internal email was sent within Mr Hutchinson’s Police Authority about how to communicate the new death benefit arrangements to existing 1987 Scheme members:
“JOINT DECLARATION FOR UNMARRIED OFFICERS WITH LONG TERM FINANCIALLY DEPENDENT / INTERDEPENDENT PARTNERS
Further to my email of 6 March 2006, I have now received the documentation relating to the above. 
This information will need to be distributed to the relevant officers for the 6th April 2006 in order that any officers in the current pension scheme can be covered during the transitional period of time prior to the transfer window due October – December this year. 

When we discussed this at the meeting, I think one of the suggestions was that it be distributed with a covering email to make it clear who is affected by this. In addition to the current officers being notified, the members’ guide to unmarried partners and declaration form need to be provided to any new recruits joining the New Police Pension Scheme. As you can see from below, it is also recommended that it should also be included in the Force’s intranet.
There is a section that needs to be completed with our addresses at Estuary House, as the original declaration form is to be kept by ourselves in order that if an officer changes forces in future, the form should move around with them, along with their certificate of pensionable service. 

Please can you let me know how (email/letter) and when you intend to distribute the above guide, so that we know when we are likely to be receiving enquiries/completed forms.

Any problems/queries, please let me know!

Thank you.”

11. Information about the new death benefits was posted on the Police Authority’s intranet and, according to the Police Authority, was emailed to all police officers, including Mr Hutchinson, on 7 April 2006 as follows: 
“JOINT DECLARATION FORMS FOR UNMARRIED OFFICERS WITH LONG TERM FINANCIALLY DEPENDENT/INTERDEPENDENT PARTNERS
For the attention of all Police Officers currently in the Police Pension Scheme
Please find attached the ‘New Police Pension Scheme 2006 – Pension for Partners – A Guide.’

This will relate to all Police Officers in the existing Police Pension Scheme (joining date prior to 6 April 2006) who are unmarried, and have long term financially dependent /interdependent partners.
Please read the attached document carefully and if necessary, complete and return the attached Declaration Form to Devon Pension Services as soon as possible: 

Devon Pension Services                                                         Estuary House                                                                      Peninsula Park                                                                          Rydon Lane                                                                              Exeter                                                                                       Devon                                                                                           EX2 7XB

Please be aware that should you require further information regarding the new Police Pension Scheme, the force Intranet is being updated regularly.
Should you have any further queries, please email pension@devon.gov.uk”
12. On the first page of the guide referred to in paragraph 9 above, it was stated that:
“If you are a member of the PPS, and you are living with a partner who is not married to you or in a civil partnership with you, then you are strongly advised to consider completing a declaration form (at the end of this leaflet) without waiting to decide whether or not to join the NPPS, as this will help to protect your partner’s position in the interim. If you were to die between 6 April 2006 and the end of the options exercise, then – unless you had opted in writing to remain in the current scheme – your partner would be able to submit a claim for a pension. But you must jointly have completed a declaration form. (My emphasis).

Completing a declaration form does not commit you to joining NPPS. If you do not opt to transfer to NPPS, your declaration will simply lapse at the end of the options exercise or on the date you opt to remain in the current scheme, if that is earlier.”

13. Mr Hutchinson died on 27 April 2006 three weeks after becoming aware of the new unmarried dependant benefits provisions and before he and Miss Pike had signed the declaration enabling Miss Pike to benefit from them. 
14. There was some discussion between the Police Authority and the Home Office about what could be done.  In due course the death benefits were paid from the 1987 Scheme to Mr Hutchinson’s estate (in the absence of a spouse) in accordance with the 1987 Regulations. There was a lump sum death grant of £93,683.49, but no pension payable to Miss Pike.
SUBMISSIONS

15. Miss Pike says, through her representative:
15.1. The correspondence that flowed immediately after the Mr Hutchinson’s death proves that the Scheme was not administered properly in accordance with the Regulations.

15.2. Scheme members were expected to read and digest a very full document (the 2006 Regulations, the members guide and the declaration), which constitutes financial advice. It was difficult to make a decision that would have severely impacted their retirement income, without help or advice from anyone. It would have been easier to amend the 1987 Regulations so that death benefits were payable to unmarried qualifying partners from the Scheme, even if the benefits were slightly reduced compared to the new Police Pension Scheme.
15.3. The point about the Home Office report on the options exercise is purely academic as it could be construed that there are many officers who are in need of advice and so have not made any decision as to what is in their best interests.
15.4. There was no guarantee that any benefit would have been paid if the nomination form had been completed. It was only a possibility. Compared to private sector pension schemes, the requirement for the signature of the recipient of death benefits on a nomination form is unusual and should not be a requirement. The requirement of a second signature itself caused delays in the whole process.
15.5. Neither the Police Authority nor the Home Office gave proper consideration to what arrangements should be in place if an officer was killed immediately after the information was posted on the police intranet, but was unable to complete them that day of within a short time after receipt. That makes her case worthy of special consideration.

15.6. Given the unusual circumstances of this case, there should have been some discretion to deviate from the 1987 Regulations and pay Miss Pike the dependant’s pension. Doing so would not have created a precedent.
15.7. Miss Pike has provided two letters in support of her complaint from her close friend, Mr W Rosewell, and the Reverend Allan Sheath, her local vicar.
15.8. The position of the Police Authority is unclear. Are they in a position of trust with a duty of care to members, or Scheme managers with no such responsibility? Are they in breach of their duties and if not, does the Home Office have a duty of care to the members. After all, it was the Home Office who formulated the policy for other bodies to implement with no thought as to the consequences of such a situation as Miss Pike’s. 
16. The Police Authority say:
16.1. With the introduction of the new police pension scheme on 6 April 2006 all serving police officers were contacted regarding unmarried partners and the need to complete and return a declaration form.

16.2. The Home Office produced a document entitled “Guidance on Unmarried Partners” which contained a declaration form. In accordance with Mr Brooks’ email of 30 March 2006, this document was to be made available to all serving police officers from 6 April 2006. This communication was not only made available on the Police Authority intranet, but was also sent to each officers personal work email address on 6 April 2006, with a copy of the declaration form, with instructions that the declaration needed to be completed and returned to Devon Pension Services (who were the Scheme contact). The Police Authority does not consider that there has been a particular delay in communicating the new provisions. 
16.3. The other pension document that was emailed to each officer entitled “New Police Pension Scheme 2006 – Pensions for Partners – a Guide” contains a sentence on the first page that says:
“You are strongly advised to consider completing a declaration from without waiting to decide whether to join NPPS”
On page 4 of this document under the heading ‘How do I nominate my partner’ it says:
“The Police Authority cannot pay a pension to your partner unless they have received a valid declaration form which you and your partner have completed.” 
On page 5, under the heading “Should I make a will” it makes clear that the only valid declaration is the one in the appropriate form.

16.4. The options exercise for existing Scheme members to join or transfer to the new scheme was controlled by the Home Office. The original dates for the options exercise was 1 October 2006 to 31 December 2006, but was changed by the Home Office at short notice to 1 November 2006 to 31 January 2007. The primary aim of the options exercise was to make all eligible members aware that they had the option to join the new pension scheme and transfer their accrued Scheme entitlements across to it.
16.5. Mr Hutchinson could not have joined the new scheme as the amended dates for the options exercise (1 November 2006 to 31 January 2007) were after his death. The latest date that the declarations for unmarried partners would have been accepted was the earlier of either 31 January 2007 or the date of police officer communicated his decision not to join the new scheme but remain a member of the old Scheme. As stated above, page 4 of the guide about the benefits for unmarried partners makes it clear that the Police Authority is unable to pay a pension to the partner of an existing Scheme member unless they are in receipt of a valid declaration. 
16.6. A signed declaration was not received from Mr Hutchinson and they cannot trace any correspondence from him about the new death benefit provisions during the options exercise.

16.7. In order to receive benefits from the 1987 Scheme in the event of Mr Hutchinson’s death, both he and Miss Pike had to be legally married.

16.8. Guidance was sought from the Home Office when they looked at Miss Pike’s claim for dependant’s benefits. No discretion has been applied in Miss Pike’s case as the 1987 Regulations are clear and concise as to who is eligible for dependents benefits. 
16.9. As an incidental point, the Police Authority would like to comment that “in a report on (the) options exercise which is available on the Home office website, it is noted that only 246 police officers nationally joined the New Police Scheme”.

CONCLUSIONS
17. There can be no doubt that the benefits strictly payable on Mr Hutchinson’s death arose under the 1987 Scheme.  The question I have to decide is whether, were it not for a result of maladministration by the Police Authority, Mr Hutchinson and Miss Pike would have completed the necessary declaration so that different benefits would have been payable.

18. I have no doubt that the Police Authority had particular duties to duty to Mr Hutchinson and Miss Pike – and that many of those duties would be shared with trustees of private sector schemes. But that does not extend beyond administering the scheme in accordance with its terms.  What the terms and options actually are is a matter of Home Office policy.
19. The Home Office told the Police Authority about the detail of the transitional arrangements on 30 March, a week before 1987 Scheme members were to have the choice. There is nothing to indicate that the Police Authority could or should have done anything before then. (I have not investigated whether the Home Office could have reached decisions earlier. In deciding on transitional arrangements the Home Office were not acting as administrator or manager of the scheme - which they would have to be to be within my jurisdiction.  They were carrying out a policy role.)

20. The necessary information was passed on quickly, without maladministration by the Police Authority. The fact that Mr Hutchinson did not sign the declaration does not mean that a duty of care, if owed by either the Home Office or the Police Authority, could have been breached.

21. The fact that Mr Hutchinson and Miss Pike had to make a difficult decision which would have taken immediate effect might be considered unfortunate.  But, as I have said, the Police Authority is not to blame for the fact the option was not offered in advance. In the event the consequences were more than unfortunate. The very particular circumstances were recognised by the Police Authority, who took the matter up with the Home Office.  Miss Pike suggests that this is evidence that there had been maladministration.  In my view it was no more than a hope that it might be possible to find a way to provide the 2006 Scheme benefits.

22. Miss Pike says that the requirement for a joint declaration was unnecessary – because there is no equivalent in private sector schemes.  Even if I agreed that the policy of requiring declarations was inappropriate (which I do not) then the Police Authority would not be to blame since they implemented the policy rather than originated it.

23. The Police Authority does not have discretion to pay benefits other than those strictly payable under the 1987 Scheme. However much sympathy they or I may have for Miss Pike, there has been no maladministration by the Police Authority and I cannot order them to pay benefits to which Miss Pike is not entitled.

24. I do not uphold Miss Pike’s complaint.

TONY KING

Pensions Ombudsman

13 February 2008
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