S00081 & S00082


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Dolling and Mrs G Grimm-Dolling (the complainants)

	Scheme
	:
	S G E Benefits Scheme (the Scheme)

	Respondent
	:
	Norwich Union Trustees Ltd (now Hazell Carr (SG) Services Ltd)


MATTERS FOR DETERMINATION
1. The complainants complain that:
1.1. they were not warned that surrender penalties would be applied to policies 23574201-5 and 23574202-3 and therefore the surrender values were lower than expected; and 
1.2. the respondent failed to respond to correspondence.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
TECHNICAL GUIDE

3. A technical guide, which was issued when the Scheme commenced, states that:

“Early retirement
On retirement before the selected Pension date, the market value of the fund is calculated after adjustment for expenses.

The total available to provide benefits on early retirement is currently calculated as follows:

for Pension Unit Funds – the bid value of ordinary units plus the discounted bid value of initial units;

and for Insured Pension Fund – the value of the higher rate fund plus the discounted value of the lower rate fund.

Discount factors only apply if retirement is more than 1 complete month earlier than expected.

…

Surrender values
For any benefits not preserved a Surrender value is payable.  Once two years’ premiums have been paid the current basis is as described previously in the section on early retirement, except that a Market Level Indicator is applied.”
MATERIAL FACTS

4. The complainants have complained to my office as members of the Scheme, which is a small self-administered Scheme (SSAS).  The complainants are also Trustees of the Scheme and, at the time of matters complained about, Norwich Union Trustees Ltd (Norwich Union) was the Pensioneer Trustee.  They were subsequently purchased by Hazell Carr and renamed Hazell Carr (SG) Services Ltd. (Hazell Carr).  The administration and management of the two policies concerned was carried out by Norwich Union Life.
5. In April 2004, the complainants wrote to Norwich Union asking for the following retirement policies (which made up some assets of the Scheme) to have their selected retirement ages extended to 75:
	P1200376
	Mr A Dolling

	P1200377
	Mrs G Grimm-Dolling

	P273425110
	Mr A Dolling

	P273424710
	Mrs G Grimm-Dolling

	23574201
	Mr A Dolling

	23574202
	Mrs G Grimm-Dolling


6. On 20 January 2006, Norwich Union supplied Towry Law (the Scheme’s financial advisors) with fund values as at 31 December 2005 to assist with the company scheme accounts.  Their letter said:
“Mr A Dolling
	Policy Number
	Fund Value

	P273425110
	£33,094.55

	23574201-5
	£139,644.81

	P1200376A
	£12,441.43


Mrs G Grimm-Dolling

	Policy Number
	Fund Value

	P273424710
	£33,126.03

	23574202-3
	£103,023.07

	P1200377A
	£14,024.42


Please note:

1. These amounts do not represent transfer values.
2. Although they do not include future premiums they do assume that premiums will continue at their current rate to normal retirement date.
3. The values quoted are calculated using the unit price at the above date and cannot be guaranteed.”

The total for the six policies quoted above is £335,354.31.
7. The complainants decided to purchase a freehold commercial property using some assets from the Scheme, and therefore wrote to Norwich Union on 28 March.  On 29 March, Miss S, a senior pensions actuary, replied saying that:
“… in order to surrender the Norwich Union policies in the scheme we need specific instructions signed by you and your wife to include:

● Policy numbers to be surrendered

● Cheques to be prepared payable to the Trustees of [the Scheme] to be paid into the scheme bank account

● Cheques to be sent to yourself

…

You could partially surrender funds from the policies and keep them in force while continuing to pay premiums.

If you want this option please give exact instructions as to how much is to be surrendered from each policy and what the continuing premium is to be.

In taking this decision you should take independent financial advice.”

8. At this point, the complainants were paying annual combined contributions of £16,800 into the Scheme.

9. On 31 March, the complainants wrote to Norwich Union saying that they wished to surrender the six policies listed in paragraph 5 as at 10 April.  On 12 and 13 April, a total of £317,887.84 was paid into the Scheme bank account.

10. Following a query from Mr Dolling over amounts surrendered, Norwich Union wrote to the complainants on 8 May saying that:
“
	Policy Number
	Fund Value 31 12 05
	Surrender Value 12 4 06

	Mr A Dolling
	
	

	P273425110
	£33,094.55
	£34,278.56

	23574201-5
	£139,644.81
	£128,909.55

	P1200376A
	£12,441.43
	£14,158.78

	Mrs G-Dolling
	
	

	P273424710
	£33,126.03
	£34,187.87

	23574202-3
	£103,023.07
	£91,548.43

	P1200377A
	£14,024.42
	£14,804.65

	Total
	£335,354.31
	£317,887.84


… our letter of 20 January 2006 stated that the amounts given were not transfer values.

The fund values under the policies starting 23574 were expressed as amounts not due to be paid until age 75 and so the current surrender/transfer values of these policies were discounted to the present time.”
11. Mr Dolling sought further explanation from Norwich Union on 10 May, and said that he and his wife had relied on Norwich Union and Towry Law to provide correct investment decisions.  Norwich Union replied on 11 May, saying that policies 23574 were similar to with profits endowments under which:

“the sum assured and bonuses expressed as guaranteed amounts payable at the maturity date.  On surrender before the maturity date the amount payable is reduced to take account of the earlier date of payment.
When the maturity date was extended to age 75 the fund values were increased to take account of the later date of payment.”

12. Mr Dolling replied on 16 May 2006, saying that he had no record of ever being informed that policies 23574201-5 and 23574202-3 would be penalised, the statement “that ‘amounts do not represent transfer values’ can of course be read either way as premiums were continuing to be paid.”  Mr Dolling also commented that:
“You were aware of the reason for cashing in these policies, also that I anticipated the total amount would be in the region of £340,000.  At no time did you formally advise us of the likely financial loss, albeit you had every opportunity to do this in your letter of 29 March.”

13. Mr Dolling chased for a response by letter on 1 and 15 June, and also called Norwich Union on more than one occasion.  Norwich Union replied on 14 July, apologising for the delay and saying, amongst other things, that any funds in the with-profits contract are subject to a reduction on transfer before Normal Retirement Date.

14. The complainants responded on 18 July but did not receive another response, despite chasing Norwich Union on 7 August.  They then sought the assistance of TPAS (the pensions advisory service) before complaining to my office.
SUBMISSIONS

15. Hazell Carr submits that:
15.1. no further clarification of what the actual transfer values might be was ever requested by the complainants following Norwich Union’s letter of 20 January 2006;
15.2. the reason for the surrender penalties on the two larger policies (23574201-5 and 23574202-3) has been explained in full previously by Norwich Union;

15.3. in terms of Norwich Union’s ‘duty of care’ as a Pensioneer Trustee, this does not extend to giving investment advice.  The value of the policies and the fact that the values provided were not surrender values/transfer values, was clearly stated in their letter of 20 January 2006;
15.4. as Trustees, the complainants have a duty to ensure that they act in the best interests of the members at all times.  Had the intention been to surrender the plans, then it was:
“… up to them to ask for surrender values to be provided, before making a decision on whether or not it was in the member’s interest to proceed with the surrender.”;

15.5. the Pensioneer Trustee’s duty is to ensure that the Scheme continues to comply with legislation and to provide a framework to assist with the day-to-day administration of the Scheme.  A Pensioneer Trustee is not permitted to provide any investment advice and they are somewhat surprised at the complainants’ comments in their letter of 10 May 2006; and
15.6. the Norwich Union correspondence files do not contain a copy of the complainants’ letters of 18 July and 7 August 2006.  However, with regard to the complainants’ complaint over non-response to some of their letters, they cannot agree that that is the case (with the exception of the 18 July and 7 August letters and telephone calls).  Many of Norwich Union’s responses were issued within a day or two of having received correspondence from the complainants.  They cannot explain why no response was issued to either the 18 July of 7 August 2006 letters, and they do not consider this is a lapse in their ‘duty of care’.  However, they offer their apologises for the delay in replying to correspondence in June 2006.
16. The complainants submit that:

16.1. the problem arises from a lack of communication on the part of Norwich Union.  Whilst four policies gave them an expected increase, the remaining two policies (being the largest) suffered heavy surrender penalties without a fair warning at the time although they accept they had received prior warnings;
16.2. Norwich Union were fully aware of what they expected based on assessments they had made, but failed to discuss it with them, despite their ‘duty of care’ as a joint Trustee;
16.3. they did not seek the advice of Towry Law (or another financial advisor) following Norwich Union’s letter of 29 March 2006;

16.4. they complied with the instructions contained in the 29 March 2006 letter and there is nothing in that letter that infers “in any way that Norwich Union would choose the two highest value policies to penalise”;

16.5. there are obvious admissions of delays in Hazell Carr’s submission and they admit now to a lapse in ‘duty of care’; and
16.6. although the notes on the 20 January 2006 letter say that ‘these amounts do not represent transfer values’, the complainants submit this means they can go up or down.  It is therefore remarkable that the four smaller policies increased whilst the two larger policies decreased.

17. Although not party to this complaint, Norwich Union Life has advised that the actual amounts surrendered in April 2006 had increased in value as compared to the transfer values available in December 2005.  As at 31 December 2005, the transfer values for policies 23574201-5 and 23574202-3 were £126,440.01 and £89,380.22 respectively.

18. Norwich Union Life has also outlined that unlike policies 23574201-5 and 23574202-3, the remaining four policies not subject to this complaint, were unit-linked and therefore subject to daily fluctuations in fund value.
CONCLUSIONS

19. Although I have not seen a copy of the policy terms and conditions relating to policies 23574201-5 and 23574202-3, there seems to be no dispute that those terms and conditions allowed application of a penalty on their transfer before the selected retirement dates.  Indeed, the technical guide, which presumably the complainants received when the Scheme commenced, provides further details on this.  Strictly, the complainants therefore received their correct entitlements when the policies were surrendered.
20. However, the complainants have complained that they were not given fair warning at the time, that surrender penalties would be applied to policies 23574201-5 and 23574202-3 upon surrender, although they do seem to accept that they were given previous warnings. 
21. Although the 20 January and 29 March 2006 letters did not advise specifically of lower values should the policies be surrendered, the 20 January letter made it clear that the values quoted were not guaranteed and that they did not represent transfer values.  The complainants themselves accept that this means that a transfer value can go up as well as down, although their complaint is founded on an assumption that they would not receive less than the value quoted. I am not persuaded that, in this instance, Norwich Union should have done more to warn the complainants about a possible reduction upon surrender.  As Trustees of the Scheme (as well as members), I do feel a certain responsibility rests with the complainants to ensure they have taken appropriate advice although they did not seek financial advice (despite being advised to do so) following Norwich Union’s letter of 29 March 2006.  I therefore do not uphold the first element of their complaint.
22. Although it is probably not much consolation to the complainants, I note that, at the point the two policies were actually surrendered, their values had increased as compared to those that would have been available on 31 December 2005.
23. With regard to the issue of non-response to correspondence, the material facts show that Norwich Union did not respond to the complainants’ letters of 18 July and 7 August 2006, and that there appears to have been a delay in responding to Mr Dolling’s letter of 15 May 2006.  Whilst I have sympathy for the complainants, and do not doubt they found the delays and non-responses a little frustrating at times, I agree with Hazell Carr in that it appears that generally Norwich Union responded promptly to the complainants’ queries (although they did not, at times, provide answers that the complainants wanted to hear), and I note that an apology has been proffered for the lapses in customer service, which I consider to be a proper response.  I do not therefore uphold this aspect of the complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

10 October 2007
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