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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr N D Machin

	Scheme
	:
	A.F. Blakemore & Son Ltd Staff Pension Benefit Scheme

	Respondents
	:
	A.F. Blakemore & Son Ltd, the Employer (Blakemore)

The Trustees of the Scheme (the Trustees)


MATTERS FOR DETERMINATION

1. Mr Machin alleges that, on his retirement, his Scheme benefits were calculated incorrectly as the figure for his pensionable earnings used in the calculations excluded bonuses. He seeks the recalculation of his benefits on what he maintains is the correct basis. He also claims re-imbursement of his solicitors’ costs which he has incurred in pursuing his complaint. 

2. On 3 January 2007, the then Pensions Ombudsman, David Laverick, determined a complaint brought by Mr Machin against the Trustees and Blakemore (reference number L00298) in Mr Machin’s favour, and issued directions against the Respondents in that case. He also determined a similar complaint in favour of another applicant involving the same Scheme. The Respondents appealed to the High Court against both determinations on three grounds. Mr Justice Lightman, on 2 May 2007, upheld two of the grounds of appeal and a copy of the judgement is attached as Appendix A (the Judgement)  Mr Justice Lightman ordered that the directions issued by David Laverick, in both cases, be set aside and that:
“The matters be remitted back to the Pensions Ombudsman to be reconsidered in the light of the Judgement of the Court, with particular regard to the following questions: (a) whether there was an oral agreement between each of the [Applicants] and the [Respondents] that bonuses should not be included as part of their earnings for the purposes of entitlement to pension benefits; (b) whether the [Applicants] are precluded from making the Complaints by reason of the application of the doctrine of estoppel by convention and (c) whether the [Applicants] sustained injustice.”

3. The Judge also directed that consideration be given as to appropriate directions for any further evidence that the parties may consider should be submitted requiring determination by me and (paying due regard to published guidance) the need for a hearing, with cross examination, if, what is on its face, credible evidence adduced by a party is not accepted.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there was maladministration.
RELEVANT STATUTORY PROVISIONS AND PUBLISHED GUIDANCE

5. The Booklet entitled “The Pensions Ombudsman - How he can help you” explains that the Ombudsman will decide whether he needs to hold an oral hearing which “will usually be where there is a conflict of evidence which the Ombudsman thinks a hearing will help resolve.”

6. THE PENSIONS SCHEMES ACT 1993

“SECTION 149(4)

Subject to any provisions made by the rules, the procedure for conducting such an investigation shall be such as the Pensions Ombudsman considers appropriate in the circumstances of the case; and he may, in particular, obtain information from such persons and in such manner, and make such inquiries, as he thinks fit.” 

7. THE PERSONAL AND OCCUPATIONAL PENSION SCHEMES (PENSIONS OMBUDSMAN) (PROCEDURE) RULES 1995

“RULE 10(1) 

Where the Pensions Ombudsman considers it appropriate for an oral hearing to be held in connection with any investigation conducted by him, he shall, with due regard to the convenience of the parties to the investigation, fix a time…..

RULE 16(1)

(1) The Pensions Ombudsman may-

(c) Subject to paragraph (2) below, order the discontinuance of an investigation if he considers it appropriate to do so

(2) Before making any order under paragraph…(1)(c) above, the Pensions Ombudsman shall send notice to the party to the investigation against whom it is proposed that any such order should be made giving him the opportunity to show cause why such an order should not be made.”

THE SCHEME

8. The Scheme was a final salary scheme established by an Interim Trust Deed in 1978. The Definitive Trust Deed and Rules were executed on 7 March 1986 (the 1986 Deed). Under the 1986 Deed, “Pensionable Earnings” were defined for each member as “the annual rate of his basic remuneration excluding directors’ fees from the Employers”. 

9. From 1989, the Scheme was divided into two categories - “Category A” and “Category B”, an arrangement formalised by a second Definitive Deed and Rules executed on 28 September 1994 (the 1994 Deed). “Pensionable Earnings” are defined in Part I of the Schedule to the Rules and it is stated that, for Category B Members, they: 

“…shall be determined on each Entry Day for the Plan Year starting on that date and means the Member’s total earnings from the Employers in the tax year ending on the 5th April immediately prior to that Entry Date before the deduction of contributions to the Plan, but otherwise as taken into account for Schedule E income tax purposes.”

The Rules for Category A members stated specifically that bonuses were excluded from pension and life assurance calculations.

10. The Scheme Booklet, current between 1989 and 1999, when Mr Machin retired, describes pensionable earnings on page 3 as “your earnings at each 1st May, and are your gross earnings for the previous tax year”.

11. A memorandum, dated 9 March 1989 (the Memorandum), addressed to “All Members of Staff” from Mr Machin, concerning “Company Pension Scheme Changes”, explained that the Trustees were making additions to the current Scheme. It was explained that, under the present Scheme, final salary was calculated on the basis of basic pay only, and that the “Cost to Employee” was nil. In relation to the Additional Scheme, final salary was to be calculated on gross pay i.e. including overtime, bonuses etc and that “Cost to Employee” was 5% of gross pay, less National Insurance of about 1.2%, less Tax Allowance and that therefore the net cost was about 2.5% of gross pay.

12. Clause 4 of the 1994 Deed states that, “The Trustees may from time to time with the concurrence of the Principal Employer,

(i) by deed executed by the Trustees and the Principal Employer in the case of this deed or Rules, or

(ii) by resolution (in writing) of the Trustees signed by all of them and on behalf of the Principal Employer in the case of the Rules only

alter add to or replace all or any of the trusts, powers or provisions of this deed or the Rules…”

13. There is no provision in the Scheme Rules for the Trustees to amend a rule simply by announcement.

MATERIAL FACTS

14. Mr Machin joined Blakemore in 1975. He was a Personnel Manager from 1978 and a main Board Director until 1994, when he ceased to be a main Board Director and became Operations Director of a subsidiary company. He continued as the Personnel Director for the entire group. He was a Category B member and was appointed a Trustee of the Scheme in 1988, a position which he held until 1999. Mr Blakemore was also a Trustee during this period.  

15. In 1997, Blakemore concluded a merger with another company and it was at that point that the Trustees and Blakemore say they became aware of an “error” in respect of the definition of Pensionable Earnings and took steps to rectify it. The minutes of a meeting of the Trustees, held on 17 April 1997, which was chaired by Mr Machin, reads, under item 5.9: “Final Pensionable Salary Definition”, as follows:

“The Chairman explained that the definition of final pensionable salary under Category B of the Scheme included all earnings. However, for death in Service benefits the definition excluded management bonuses. Under Category A of the Scheme management bonuses had always been excluded from pensionable benefits. Members who were entitled to management bonuses had not paid member contributions in relation to bonuses received.

Mr Machin expressed the view that the company had probably never intended management bonuses to be included as part of the pensionable pay definition.

Mr Machin advised that the company would be considering whether to make a change to the pensionable pay definition to exclude management bonuses but would firstly require details of the cost.”

16. There was a further meeting of the Trustees, chaired  by Mr Machin, held on 13 June 1997, and the minutes of that meeting, under item 15.97(c) headed, “Final Pensionable Salary Definition”, read as follows:

“The Trustees agreed that the inclusion or otherwise of management bonuses in the pensionable pay definition should be clarified.

Mr ( )…advised that the approximate cost for pensioning an £18,000 management bonus is £3,000 for each year of past service. In addition, the future service contribution rate will be based on a higher pensionable pay including bonuses.

The Trustees agreed that the matter needs to be raised at the Company Board for discussion.”

17. A further item discussed at the same meeting under the heading 15.97(d) “Minute 6.97 Pensionable Salaries” is minuted:

“the Trustees agreed that the discrepancy between the definition of pensionable salaries and actual practice needs to be reconciled.

Mrs ( )… advised that members’ contributions can be corrected so that they are based on earnings in the previous tax year in accordance with Scheme rules…

The Trustees noted that Company contributions have been calculated based on pensionable salary definition according to the rules.”

18. In August 1997, Blakemore issued an Announcement (the Announcement) to members concerning changes to the way in which schemes had to be operated and monitored in future, following the coming into effect of the Pensions Act 1995. The Announcement explained that Mr Machin was one of the four present trustees and that, apart from the professional trustee company, they all wished to continue in their role. Blakemore’s proposal was that they should do so but members were given the opportunity to object to the proposal.  

19. At a meeting, held on 25 September 1997, the Trustees agreed, with some exceptions, to exclude management bonuses from the definition of Pensionable Earnings. In due course, an amending resolution was drafted but it was not adopted while Mr Machin was an employee of Blakemore, or before his pension came into payment.

20. The minute of a meeting of Blakemore’s Main Board of Directors, held on 12 March 1998, records under the heading “Salary Definition”:

“It was agreed that the salary definition for pensionable salary would be gross pay on the P60 for the previous year less any management bonuses payments.”

21. Blakemore held a Board meeting on 27 April 1998. The minute for item 856(a) “Salary Definition” reads:

“It was agreed that the salary definition for pensionable salary would be gross pay on the P60 for the previous tax year less any management bonus payments.”

22. The signed copy of the minute of a meeting of Scheme Trustees held on 30 April 1998 reads: 

“..the Trustees confirmed that management bonuses should not be included in the definition (of final pensionable salary) as outlined in the current scheme booklet. It was noted that the governing rules are not correct on this matter and, therefore, a deed of amendment will be required. It was further noted that the company had never intended management bonuses to be included as part of this definition. However, Mr (E) and Mr (P) have a fixed amount of £6,000 and £4,000 respectively included in their pensionable salary definition, these being the only exceptions”.

Mr Machin attended this meeting.

23. It is not disputed that neither Mr Machin nor Blakemore paid any contributions in respect of bonuses.

24. Mr Machin was made redundant in February 1999 and decided to retire early. He was awarded a tax free cash sum of £73,552.42 plus a pension of £19,179.36 per annum. He says that he realised some time later, when he was sent a copy of the Trust Deed and Rules, that the calculation of his benefits had omitted to take into account his bonuses and other benefits. His reading of the Scheme Booklet and the Scheme Rules led him to believe that such payments should have been included in the calculations of his Pensionable Earnings. He raised the matter with Blakemore’s pension advisers and, meeting with a negative response, invoked the Scheme’s internal dispute resolution procedure (IDRP) also without success. 

25. Without professional assistance, he has been unable to calculate what his pension should be, but has calculated that adding his bonuses produces the following figures for his earnings over the last three years:

1995-6: £66,816.00 x 163.5 ÷152.9 = £71,448

1996-7: £86,327.00 x 163.5 ÷ 156.9 = £89,958

1997-8: £74,176 x 163.5 ÷ 163.5 = £74,176
26. A Compromise Agreement (the Agreement) was concluded between Blakemore and Mr Machin in 1999 when he was made redundant. The Trustees were not a party to the Agreement. Mr Justice Lightman considered the question of whether Mr Machin was precluded from bringing his complaint by the Agreement. In his judgement, the terms of the Agreement settled and compromised all claims against Blakemore and its officers arising out of Mr Machin’s employment and the termination of his employment. In particular he found (in relation to the Compromise Agreement concluded with Mr Machin and with his colleague) that: 

“The clause cannot possibly affect their rights under the Scheme against the Trustees and in particular their rights to pension benefits upon retirement, whatever they might be……The clause is effective to extinguish claims against the employer, including claims requiring action be taken by the employer e.g. to supplement the funds of a retirement benefit scheme. But in any ordinary case and in particular in this case it is not effective to extinguish a claim against anyone else even though the claim against the other person may occasion an obligation on the part of the employer to make good the cost of meeting that claim and in particular (as in this case) to fund the added cost to the pension fund.”

27. On 6 July 2006 Blakemore and the Trustees executed a Deed of Alteration which provided, under Clause 1.1, that:

“With effect from 7 July 2006 (“the Effective Date”) Pensionable Earnings shall be defined as follows:

This is calculated at 6 April each year and is equal to gross earnings (excluding management bonuses and other non-pensionable benefits of which the employee has been advised but including the value of child care vouchers) for the previous year.”

SUBMISSIONS OF THE PARTIES

The Trustees and Blakemore say:

Re: Bonus

28. The complaint does not turn on the construction of the Rules of the Scheme but on whether there was an agreement between Blakemore and Mr Machin governing the terms of his salary and bonus entitlement and/or whether Mr Machin is estopped from relying upon the Rules of the Scheme. It was never the intention of Blakemore and the Trustees that directors’ bonuses should be pensionable and, in so far as the 1994 Deed failed to exclude directors’ bonuses from the definition of Pensionable Earnings, it is a mistake. However, the mistake potentially only affects two members of the Scheme, namely Mr Machin and one other, as all the other directors who are potentially affected have agreed that their directors’ bonuses are not pensionable. If the issue were of wider importance, they would give serious consideration to instituting rectification proceedings. It is likely that relief would also be sought under the rule in Hastings v Bass. They do not consider that such action is warranted given that Mr Machin knew and agreed that his bonus was not pensionable.  

29. The Scheme Rules provide for both pensions and contributions to be calculated by reference to total Schedule E earnings. They agree that the Scheme Booklet conveys the same impression. However, they say that the definition of Pensionable Earnings in the 1994 Deed is incorrect, because it had always been their intention to exclude directors’ bonuses from the definition. The error was that directors’ profit share bonuses were not carved out of the new definition.

30. Blakemore has always distinguished between “staff” and “directors”. Staff were paid productivity bonuses and directors were paid profit share bonuses. Prior to 1989, neither staff nor directors’ bonuses were pensionable. In 1989, it was decided that various changes would be introduced. The “B Scheme” was set up and it was decided that staff bonuses would be made pensionable. The Memorandum was aimed at staff and was addressed to “All Members of Staff”. This was sent from Mr Machin, so he would have understood that it only applied to staff and is irrelevant to the position regarding directors.

31. At the same time, Blakemore agreed with the directors that their remuneration structure would be improved so that the proportion of their remuneration made up of basic salary would increase and the proportion made up of bonus would decrease. As the basic salary was pensionable, but the directors’ bonuses were not, this change would improve the directors’ pension terms. It was always clear with directors that only their basic salary was pensionable; directors’ bonuses were never pensionable and the change in 1989 to their remuneration would never have been agreed if directors’ bonuses were to be made pensionable. It was recognised within that contractual process that directors’ bonuses were not pensionable, and that overrides the provisions of the Scheme.

32. The agreement to change the way in which the directors were remunerated, meant that they had greater certainty and that a higher proportion of their remuneration was pensionable and qualified for life assurance rights. Mr Machin personally benefited by receiving an increase in salary from £28,250, in May 1989, to £40,591 in May 1990. However, his bonus received in May 1990 was £12,034 as compared with £20,002 in the previous year. Mr Machin therefore benefited substantially from the improved remuneration terms which he received as a result of this agreement. His bonuses from 1990 until 1998 are set out in the attached Appendix B.

33. The Trustees did not seek pension contributions from either Blakemore or the directors in respect of directors’ bonuses. Therefore, at all material times, Mr Machin, Blakemore and the Trustees proceeded on the basis that bonuses were not pensionable and, even if there were no agreement, he is now estopped from relying upon the Rules of the Scheme. 
34. By accepting the improved salary terms offered to him as a director in 1989, Mr Machin agreed to a change in his remuneration which was only offered by Blakemore on the understanding that directors’ bonuses continued as non-pensionable, a continuation of the position before 1989. Although they have not retained written evidence of this agreement, this is not surprising as the events occurred a number of years’ ago. However, they have produced written evidence from a number of directors confirming either (a) that they understood that the annual bonuses, which were non contractual, were neither included in the pensionable salary figure nor the Life Assurance figure and/or (b) that they had attended a meeting with Mr Blakemore when they received a substantial increase in salary and it was accepted that the new bonus scheme would not be included in pensionable salary. The evidence consists of the following:

34.1. letter from Mr D who was a company main board director from 1986 to 1994 and a subsidiary board member from 1994 to date;

34.2. letter from Mr R who was a company main board director from 1986 to 1994 and a subsidiary board director from 1994 to 2002;  

34.3. letter from Mr S who was a main board director from May 1985 to February 2001;

34.4. letter from Mr G who was a company main board director from 1974 to 2006;

34.5. witness statement from Mr Blakemore dated 12 September 2003. Mr Blakemore was a company main board director from 1974 to the present. . He says that, in 1989, he instigated a major change to the directors’ bonus scheme and explained the change carefully to Mr Machin. He made notes at the time and summarised the agreement reached with each director. The directors’ bonus scheme was reviewed and agreed each year until Mr Machin left the company. At each review the basis for the new directors’ bonus scheme was explained to him by Mr Blakemore and the discretionary nature and lack of pension rights on the directors’ bonuses were frequently discussed with Mr Machin;

34.6. witness statement from Mr D dated 12 December 2003; and 

34.7. witness statement from Mr G dated 12 September 2003. 

35. In 1989, the main board directors were Mr Blakemore, Mrs Blakemore, Mr D, Mr R, Mr S, Mr G, Mr W, Mr Machin and Mr B. Of these, Mr and Mrs Blakemore have their own private pension arrangements and Mr W was never a member of the “B Scheme”. All of the directors in 1989, who were members of the “B Scheme”, with the exception of Mr Machin and Mr B, have given evidence that it was agreed between Blakemore and the directors that their remuneration would be improved, but that this would never have been agreed if there was any suggestion that bonuses would be pensionable. 

36. Mr E and Mr P were former directors of Tates Limited and, in 1996, the Scheme was merged with the Tates Pension Scheme. The bonuses of directors of Tates Limited were pensionable under the Tates Pension Scheme and, in order to put those directors on the same footing as the Blakemore’s directors, it was agreed that the Tates Limited directors’ bonuses would not be pensionable, but that they would get an agreed figure added to the definition of Final Pensionable Salary. Mr Machin attended the meeting at which this was agreed, and therefore was well aware that this provision for Mr E and Mr P was reached to maintain the position whereby the bonuses of all directors were not pensionable. 

37. All bonuses were paid on the basis that they were discretionary. Bonuses to directors are not and never have been pensionable. Ms C, who has been employed by Blakemore since 1980, and has been personnel resources manager since 1990, has confirmed that at no time has Blakemore paid contributions to the Scheme on the basis that directors’ bonuses were pensionable. She also says that all directors, including Mr Machin, had regular pension statements issued to them excluding bonuses from pensionable salary, and were fully aware that this was the accepted way of calculating pension benefits.

38. The Minutes of the meeting of 13 June 1997 (“The Trustees agreed….for discussion”) are misleading as they could be taken to suggest that Blakemore had paid contributions on the basis that directors’ bonuses were pensionable, which is not the case. Contributions due from Blakemore should have been calculated in accordance with a member’s earnings based on his P60, in accordance with the Rules. Contributions were paid on a monthly basis and so should have been based on the member’s earnings 12 months ago (i.e. based on his P60). However, due to an error, Blakemore paid contributions based on members’ earnings for the month the contribution was paid, rather than 12 months ago. 

Re: Mr Machin’s Role
39. Mr Machin’s role was important. He had responsibility for the in-house administration of the Scheme. The payroll payments were carried out by the payroll department which then reported to Mr Machin. He was also appointed the first stage decision maker under the IDRP.

40. He had responsibility for the Scheme Booklet and, from the minutes of the meeting of the Trustees of 30 April 1998, had responsibility for approving the amended Scheme Booklet. He was the Trustee charged with remedying the erroneous provisions in the 1994 Trust Deed and Rules, which said that directors’ bonuses were pensionable.

41. From the minutes of the Trustees’ meetings of 17 April, 13 June and 25 September 1997, it is clear that he chaired the first two of these meetings of the Trustee Board in full, and the third in part. It is therefore incorrect for Mr Machin to assert that he only chaired two meetings of the Trustees.

42. He was the main point of contact with the Scheme’s professional administrator and Independent Trustee, who were then Sedgwick Noble (SNL). Documents demonstrate that he had direct contact with SNL, notably, when an amending resolution was proposed to deal with the error in the definition of pensionable pay, SNL passed this to Mr Machin for approval. Despite being aware of the need to correct the definition, Mr Machin, who was responsible for working with SNL to implement these documents, failed to do so.

43. The Scheme did not have member nominated trustees who were elected by the members as provided for in the Pensions Act 1995. Instead Blakemore offered a proposal to the members concerning the appointment of Trustees as set out in the Announcement. Mr Machin was proposed as a Trustee by Blakemore.

44. It is simply not feasible to suggest that Mr Machin, as a Trustee, was unaware of the position under the 1994 Deed. Such knowledge is expected of a pension scheme trustee and, if he was genuinely ignorant of the scheme provisions, then he would have been negligent. 

Generally
45. If I were to uphold Mr Machin’s complaint the interests of the wider Scheme membership would be affected adversely.

46. The investigation has revealed a dispute as to certain essential facts which can be resolved only by an oral hearing. The particular facts in dispute are whether Mr Machin andentered into an agreement with Blakemore, whereby his bonuses would not be pensionable and/or whether he was aware that bonuses were not intended to be pensionable and/or whether he is estopped from asserting that bonuses are pensionable.

47. The Respondents were asked to tell me how other retiring directors had been treated in respect of pension benefits. The only example which predated Mr Machin’s retirement was a Director who was a member of the Category A stream and not therefore comparable. They told me that another director (Category B), who retired in February 2001 (after Mr Machin) “…fully understood that he was not entitled to pension payments on bonuses received. His pension was calculated on his P60 values less bonuses and he agreed fully with this method of calculation”.

In response Mr Machin says:

Re: His role

48. He did not habitually chair Trustee meetings and only chaired two and a half meetings of the Trustees during all his time as a Trustee i.e. when the Managing Director and the Company Secretary were absent. This represents two/three meetings out of probably a total of around 130 trustee meetings over ten years. The minutes of the Trustee meeting of 17 April 1997 and 30 April 1998 refer to the Scheme Booklet which was causing the misunderstanding, not the Trust Deed and Rules which were not available at the meetings. They were kept in a fire-proof safe in the company secretary’s office and, as far as he knows, did not leave the safe while he was employed.

49. He was not a main Board Director and did not attend the board meetings of 12 March 1998 and 27 April 1998 and did not see these minutes until after he had left Blakemore.  They confirm, however, that between March and April 1998 nothing more was done by Blakemore to progress the matter. He did not receive any instruction from the main Board regarding amendments to the Deed. The issue, in any event, is not whether he exercised his functions diligently or appropriately but whether his pension has been calculated in accordance with the rules of the 1994 Deed.
50. His responsibilities in relation to the Scheme were limited to pay-roll management (including Scheme leavers and joiners) and the issuing of the Scheme Booklet to new members. He was not involved in the calculation of any payments. 

51. The Scheme Booklet was misleading in describing gross earnings. This led to several queries from staff including directors. As this document was not legally binding, and was due to be reprinted in the following year or so with amendments, queries were dealt with individually. He believes that two directors (Mr E and Mr P) who were due to retire, were adamant that their bonuses were included in their pension calculations and this was agreed by Blakemore.  

52. He was not responsible for Scheme administration and denies that he was the main point of contact for the Scheme’s professional advisers, SNL. All correspondence from the Scheme’s professional advisers was addressed to all the Trustees. While there is reference in the minutes to his responsibility for amending the Scheme Booklet, he had no responsibility for amending the trust documents and no authority to do so. He was not a main board member at the time and was not instructed to amend the Rules. 
53. He denies that there is any question of his gaining from his own inaction. If Blakemore was aware that the Scheme Rules reflected other than its desired position, then it should have acted to amend the documents. As this did not occur, he and other members must be able to rely on the definition in the legally binding 1994 Trust Deed. The amending resolution was issued to all the Trustees and not just to him. It was not passed to him to action and he did not approve it. 

54. He did not realise how clear the definition of “pensionable salary” was until he was provided with a copy of the 1994 Deed in December 1999, when he asked for a copy to be sent to him. Before that, he had only seen the 1994 Deed when he witnessed it being executed by Blakemore. His role as Operations Director was very demanding, and he had little time for other responsibilities. The responsibility for pension policy formulation and administration lay with the Trustees, Blakemore, the legal advisers and pension scheme administrators and advisers who attended all meetings and produced the minutes of the meetings.

55. He was a member Trustee and was not elected by the membership. 
56. He denies that he was aware that no pension contributions were being made either by him or by Blakemore. While he accepts that, from 1997, Blakemore probably never intended bonuses to be included as part of the pensionable salary definition, the position was unclear. For example, the minutes of the Trustee meeting he attended on 13 June 1997, noted that Blakemore’s contributions had been calculated based on pensionable salary definition according to the rules. He therefore assumed that bonuses had been taken into account and that Blakemore’s contributions included bonuses.

Re: The Bonus
57. He does not dispute that directors’ bonuses are discretionary payments. His contention is that pension scheme provision should be made in accordance with the rules of the 1994 Deed which refer to gross earnings. Therefore, to the extent that bonuses were paid, they should be included within his pensionable earnings. 

58. The alteration in the directors’ salary structure was not to provide a higher pensionable salary, but because the salary of directors was not competitive in the market place. Blakemore was attempting to recruit higher calibre senior managers, but found that they were commanding considerably higher salaries than those of the directors to whom they reported. In 1989, an IT specialist manager was recruited who was to report to the Company Secretary, who objected to the IT specialist being paid the same salary as he was receiving, in addition to a performance bonus. It became clear that Blakemore’s remuneration structure was unbalanced as between basic salary and bonuses and that realignment of these elements was necessary. The decision was, therefore, made to increase the salaries of directors and reduce their bonuses, which rectified the problem with recruiting the IT specialist, and individual meetings were held with other directors outlining the changes. Blakemore presumably accepted that it would have to pay increased contributions on the higher salaries.
59. The new arrangements were good for directors as there was certainty in having an increased salary, whereas bonus payments could fluctuate with the company’s performance. However, there was no discussion about pension whatsoever (neither implicitly nor explicitly), and his salary review was not in consideration of any variation to his pension entitlement. If this was the case, then he questions why there was no follow up letter of confirmation from Blakemore and points to the fact that there are no notes from these meetings and no details of any dates.  

60. He rejects the suggestion that Blakemore would not have agreed to the higher basic salary in 1989 had it been aware that he was also entitled to contributions on bonuses. No evidence has been put forward to this effect and it would be “nonsensical” to reach such a finding.

61. It is not correct to say that staff received productivity bonuses and that directors were paid profit share bonuses. Managers were paid bonuses based on their areas of responsibility, as were directors.  There were about 100 managers who received these bonuses annually.

62. The 1994 Deed is the defining document in terms of the Scheme, and any variation to it would have to be achieved by way of a deed of amendment. No other method could be binding on the membership as a whole.  In so far as it relates to him specifically, there is no clear documentary evidence indicating that an agreement was reached to disapply certain of the terms of the Scheme Rules. The Scheme Rules could not, in any case, be amended simply by a letter or an announcement, let alone an oral agreement. He is entitled to accept the salary increase on the basis that it was a commercial decision, without having to wonder what rights he may be deemed to have waived by such acceptance, particularly rights as fundamental as pension rights.

63. If there was a mistake in the Rules he questions why this was not rectified. All other directors who may have agreed that their bonuses were not included in pension calculations were or are employed by Blakemore. Had they not been employed, facing early retirement and if they were given all of the facts i.e. a copy of the Trust Deed and Rules, he wonders whether they would have agreed. In any event Mr E and Mr P did not agree that their bonuses were not pensionable. 

64. He does not recollect, as Mr Blakemore has said in his witness statement of 12 September 2003, that the lack of pension rights on directors’ bonuses was frequently discussed with him.

65. The injustice that he has suffered is that his pension has not been calculated in accordance with the 1994 Trust Deed and Rules in force at the time his pension was calculated. In the Judgement, Mr Justice Lightman said:

“ …if Mr Machin and Mr B are contractually entitled to have their pension calculated by reference to their earnings including their bonuses as provided by the Deed and there is no legal or equitable defence to this entitlement I cannot see how it can be argued that their denial of this entitlement, does not constitute maladministration occasioning them injustice.”
Re: Estoppel
66. He refers to the case of Redrow plc v Pedley and another (2002)EWHC 983 (the Redrow case) as authority for the difficulties of establishing an estoppel in the context of a pension scheme dispute. In particular he refers to the following passages in that judgement: 

"62
First, the pension scheme embodies not only the terms of a contract between individual members and the trustees but also a trust applicable to the fund comprising the contributions of members and surpluses derived from the past in which present and future members may be interested. Such trusts cannot be altered by estoppel because there can be no such estoppel binding future members. 

63
Second, it is necessary to show that the principle is applicable to all existing members. I agree with Laddie J in ITN v Ward [1997] PLR 131 that it is not necessary for that purpose to call evidence relating to each and every member’s intention. But that will not absolve a claimant from adducing evidence to show that the principle must be applicable to the general body of members as such. 

64
Third, as the formulation of the principle shows, what must be proved is that each and every member has by his “course of dealing put a particular interpretation on the terms of” the Rules or “acted upon the agreed assumption that a given state of facts is to be accepted between them as true”. This involves more than merely passive acceptance. The administration of a pension scheme on a particular assumption as to the yardstick by which contributions or benefits are to be calculated may well give rise to a relevant assumption on the part of the trustees. I suggest that it requires clear evidence of intention or positive conduct to bind the general body of members to such an assumption. I doubt whether receipt of the benefit or payment of the contribution, without more, can be enough. It must not be overlooked that if the principle is applicable it may be used to increase the liability or reduce the benefit of a member as well as, in this case, the opposite.”

67. He also refers me to the case of Hearn v Younger (2002) EWHC 963(Ch) as evidence of the difficulties of establishing an estoppel in the context of a pension scheme dispute and distinguishes the circumstances of his case from those in the case of Icarus (Hertford) Ltd v Driscoll (1990) PLR 1.
68. His case can be distinguished from the case of Icarus as that case (although he accepts it as authority for the application of the doctrine of estoppel by convention to pension schemes) was exceptional as there was no doubt that all relevant parties were parties to the conduct giving rise to the estoppel and as there was clear documentary evidence relating to the intentions of the parties.

69. If I were to find that there was no oral agreement in 1989 it would be “perverse” were I to find that he had a shared assumption with Blakemore over the pensionable status of his bonuses. He argues that it is clear from the comments quoted from the Redrow case that what is required for such a conclusion is “clear evidence of intention or positive conduct” to “bind the general body of members”. He says that no such evidence has been adduced by the Trustees or Blakemore.  
70. If there was no contractually binding agreement in 1989 to vary the terms of the Trust Deed, what may or may not have been implicit in the arrangement is not in issue and cannot amount to the “clear evidence” demanded by the Redrow case.

Re: Generally

71. He thinks it would be futile to have an oral hearing and cannot see what a hearing would achieve. The relevant points have been gone over many times and nothing has essentially changed since the outset. It would also cause further unacceptable delay and substantially increase the costs of the matter, placing him at a disadvantage in comparison with Blakemore. He lives in France, which would make it additionally expensive for him to attend an oral hearing.

72. The purpose of any oral hearing would be to determine whether or not there was some oral agreement between him and Blakemore and the Trustees that bonuses should have been included as part of his earnings for the purposes of entitlement to pension benefits. However, it is quite clear (and does not appear to be in dispute) that there was no provision in the Scheme Rules for amendment in this way.

73.  The oral agreement is said by Blakemore to have been made in 1989, which is 18 years’ ago. Blakemore also alleges that the matter was “extensively discussed….during the takeover in 1994”, which is 13 years’ ago. Given the effluxion of time, it is unrealistic to expect witnesses to recall events which occurred many years’ ago and, as a result, such witnesses would be highly unreliable.

CONCLUSIONS

74. The complaint originally brought by Mr Machin has been remitted to me to reconsider in the light of the Judgement, with particular regard to the questions referred to in paragraphs two and three above. 
The complaint against Blakemore
75. Any pension entitlement, which Mr Machin may have against Blakemore, is an entitlement which arises from his employment.  It therefore follows, from the terms of the Compromise Agreement and as set out in the Judgement, that any further claims against Blakemore have been extinguished. As Mr Machin can have no further entitlement as against Blakemore, I am exercising my discretion, under my statutory powers referred to above, to discontinue my investigation and consideration of Mr Machin’s complaint against Blakemore. 

The Issue
76. The principal issue at the core of Mr Machin’s complaint which is in dispute is whether there was an oral agreement between Mr Machin and Blakemore that bonuses should not be included as part of his earnings for the purposes of his entitlement to pension benefits. 

77. Mr Machin’s case rests on his entitlement under the 1994 Trust Deed and Rules to have his bonuses included in his pensionable pay for the purposes of his pension entitlement. The Trust Deed and Rules are the starting point when considering a member’s pension entitlement and are normally decisive. And there is no dispute that the Trust Deed and Rules, looked at in isolation, confer on Mr Machin the entitlement which he claims. However, in this case, the Respondents say that there was an oral agreement made between Mr Machin and Blakemore that his bonus would not be included in his pensionable pay, and that this agreement overrides the provisions of the Scheme. 
78. There is no dispute between the Respondents and Mr Machin that,  prior to 1989, when the Category B arrangement was introduced, Mr Machin’s bonuses, as a director, were not included in his pensionable pay. Nor does Mr Machin deny that, in 1989, Blakemore agreed to increase his salary substantially and that his bonus payments were reduced. His argument, however, is that this new arrangement was put in place in order to keep in line with market forces, and he accepts that it was, in fact, to his advantage, as it was more secure to be in receipt of an increased salary rather than a discretionary bonus. He also accepts that he never paid pension contributions on his bonuses. 

79. Where the parties mainly diverge is as to the nature of the discussion which took place between Mr Blakemore and Mr Machin in 1989. The evidence as to the alleged oral agreement which has been produced to me, is of an agreement apparently reached between Blakemore and Mr Machin. 

80. Although no evidence has been produced as to any agreement between the Trustees (who, at the time, were Mr Machin, Mr Blakemore, Mr J.G and Lowndes Associated Pensions Ltd) and Mr Machin, that his bonuses would not be included in his pensionable pay, following the case of South West Trains v Wightman (1998) PLR 113, I need to consider whether an agreement was reached between Mr Machin and Blakemore, as a contractual arrangement made between an employer and an employee, may override the provisions of the Scheme to the contrary. That case concerned, in part, the effectiveness of a new arrangement with regard to pensions agreed between the union and the employer as part of a collective agreement. It was held that the terms of collective agreements, renegotiating the basis for fixing levels of pensions and pension contributions, were apt to be agreed by collective bargaining so as to bind the employer and the employee contractually on an individual basis. It was also held that it must be implicit in such a contract, that the employee would not seek from the Trustee the payment of a pension on a more generous basis than that agreed with the employer.
81. Mr Blakemore has said that it was always clear within the contractual process whereby Mr Machin’s increased salary was agreed, that his bonuses would continue not to be pensionable, and that, therefore, the alleged agreement is contractually binding on him. In 1990, Mr Machin received a salary of £40,591 and a bonus of £12,034 as compared with the previous year when he had received a salary of £28,250 and a bonus of £20,002. Mr Machin accepts that not only did he have the security of an increased salary, but in addition his pension entitlement (and his and Blakemore’s contributions) were based on his higher salary. But the fact that he was better off as a result of the new arrangement, does not necessarily mean that he entered into a contractual arrangement for the purposes of the legal authority to which I have referred. 
82. I consider next whether an oral hearing and the cross- examination of Mr Machin and Mr Blakemore would be likely to assist me in determining the Issue, in relation to Blakemore.

Oral Hearing
83. It has been the practice of this office, usually, only to hold an oral hearing in the following circumstances:
· Where there are differing accounts of a particular material event and the credibility of the witnesses needs to be tested.
· Where the honesty or integrity of a party has been questioned and the party concerned has requested a hearing.
· Where there are disputed material and primary facts which cannot properly be determined from the papers.
84. While there is a clear difference in the recollection of Mr Machin and Mr Blakemore, the Respondents have not explicitly questioned Mr Machin’s integrity or honesty and, even if they could be said to have done so implicitly, it is not Mr Machin who has requested the oral hearing. 
85. Although I appreciate that a considerable amount of time has passed since the discussion between Mr Machin and Mr Blakemore took place, I observe that there exists no written evidence of any explicit agreement. The Respondents refer to the passage of time as a reason for this lack of evidence although I note that this matter has been in dispute since 1999. Mr Blakemore has one recollection of the outcome of the meeting and Mr Machin has another. They have both had ample opportunity to go over the events in their own minds and I very much doubt whether oral examination of either of these two men would assist in determining whether or not an agreement was actually reached, and the terms of that agreement, any more than the written evidence currently before me. At best it might clarify the recollections of the parties, which is not the same thing.  
86. I have therefore decided not to hold an oral hearing to determine the Issue and have reviewed the evidence before me. 

87. I start with the evidence submitted by Blakemore. On the one hand, Blakemore says that, in 1989, Mr Machin’s salary was renegotiated on an understanding that his bonuses would not be pensionable. Blakemore submits that the Memorandum was never intended to apply to directors’ bonuses, and that it was only in 1997 that the “mistake “in the 1994 Deed was discovered. 

88. One cannot help but ask why, if the intention was for the bonuses of directors not to be pensionable, a provision was included in the Scheme Rules to the contrary? However, to my mind, the fact that there was no documentary evidence of an agreement between Blakemore and Mr Machin that, contrary to the Scheme Rules, the bonuses would not be pensionable, does suggest that neither party appreciated that was in fact what the Scheme provided for, and that a mistake had been made in the Rules.  

89. Mr Machin says that, in 1989, he was not aware that the provisions for Category B members were such that bonuses were included as part of pensionable pay. The Memorandum makes clear what employees’ contributions would be due on the specified bonuses. Given the contents of the Memorandum (which he sent out) this would tend to suggest that Mr Machin believed that the Memorandum referred to the position of staff, as opposed to directors. But Mr Machin denies that he was aware that he was not making contributions on his bonus payments and that he assumed that the Company’s contributions included bonuses. I am puzzled as to why he should then have believed that the Memorandum did not apply to directors. Nevertheless, I appreciate that he may, in 1989, have been unaware of the precise wording of the Scheme provisions as the 1994 Deed was not executed until some time later. If Mr Machin was not aware that he had a right which he was forgoing, (and if the Respondents are right in saying that such a right was, in any case, a mistake) it is difficult to identify any consideration necessary to make the agreement legally binding. 

90. Apart from the lack of consideration, there is a lack of certainty as to the terms of the alleged agreement, both of which are essential to establish a legally binding contract. In the light of the unsatisfactory nature of the parties’ evidence and submissions, I am unable to determine, with sufficient certainty, what the terms of the alleged agreement between Blakemore and Mr Machin were and, therefore, whether or not there was a contract between them at all. Accordingly, I conclude that there was no oral agreement reached between Mr Machin and Blakemore in 1989 amounting to a binding contractual arrangement sufficient to override the provisions of the Scheme to the contrary.   

Is Mr Machin, nevertheless, precluded from making his complaint by reason of the application of the doctrine of estoppel by convention (the Doctrine)?
91. The Doctrine applies in cases where the parties have proceeded on a shared understanding as to facts or law, or facts or law represented by one and acquiesced in by the other, and its effect is to preclude a party from denying the assumed fact or law if it would be unjust to allow him to go back on the assumption.  It is fundamental to the Doctrine that the parties have proceeded on a shared understanding or convention as to the basis of an arrangement between them, in this case, Mr Machin and the Trustees. It is not necessary for both parties to have concluded any agreement as to the common understanding, although for an estoppel by convention to arise, the relevant assumption or agreement must be communicated to the other party either by words or conduct. 
92. Lord Denning, in the case of Amalgamated Investment & Property Co Ltd v Texas-Commerce International Bank Ltd (1982) 1QB84,121 said as follows:

“If the parties to a contract, by their course of dealing, put a particular interpretation on the terms of it, on the faith of which each of them - to the knowledge of the other - acts and conducts their mutual affairs - they are bound by that interpretation just as much as if they had written it down as being a variation of the contract. There is no need to inquire whether their interpretation is correct or not - or whether they were mistaken or not - or whether they had in mind the original terms or not. Suffice it that they have by their course of dealing put their own interpretation on their contract and cannot be allowed to go back on it”. 
93. Mr Machin has referred me, in particular, to the Redrow case. That case involved the employer on the one side and the trustees and two employee members on the other side. The employee members were joined in the proceedings to represent those presently and contingently entitled to benefit under the scheme. In that case, the Vice Chancellor said that the Doctrine “must be applied with caution when seeking to establish an estoppel between the trustees and the general body of members to bind them all to an interpretation of the trust deed which it does not bear”. While I take note of the Vice Chancellor’s comments, the Redrow case concerned a different situation to the one which I am considering here. In brief, the question in that case was whether the yardstick by which members’ entitlement to benefits and liability to make contributions included benefits in kind. This required consideration of the scheme documentation and a conclusion reached as to how the relevant provisions were to be construed. This case does not involve the construction of the Scheme provisions - the parties are agreed as to what the 1994 Trust Deed says. The issue here is the application of certain of the Scheme provisions to Mr Machin, in the light of his dealings with Blakemore and the Trustees.

94. The case of Hearn v Younger is not directly relevant as it involved consideration of estoppel by representation. As to the case of Icarus, it was said by Lewison J in the case of Trustee Solutions Ltd v Dubery (2006) EWHC 1426 (Ch) in relation to that case that: “…the reasoning is extremely compressed and cannot be said to have laid down any general principle”.

95. As referred to above, Mr Machin denies that he was aware that he was not making contributions on his bonus payments. This either means that he believed that he was making contributions or that he did not address his mind to the issue.  I find it most unlikely that an experienced businessman, in Mr Machin’s position, would not have realised (or thought to check) over a period of nearly 10 years, whether or not he was making pension contributions based on his bonuses. This would have been information which he could readily have found out from his payslips. Moreover, until the discussion with Mr Blakemore in 1989, under the old arrangement, he acknowledges that his bonuses were not included in his pensionable pay. He would not therefore have paid any contributions on those pre-1989 bonuses. 
96. In support of his claim he refers to the minutes of the Trustees’ meeting of 13 June 1997, from which he says he assumed that bonuses had been taken into account, and that the company’s contributions included bonuses. But the meeting took place in 1997, some eight years after the change in his pay arrangement. More crucially, I do not see on what basis Mr Machin could have assumed (at least between 1989 and 1997) that his bonus payments were pensionable and/or that he and Blakemore were making pension contributions on his bonuses when: they had not done so prior to 1989; he denies that there was ever any discussion with Mr Blakemore about his pension entitlement and the pension treatment of his bonuses; he says he was not aware, in 1989, that the provisions for Category B members were such that bonuses were included as part of pensionable pay; and it was only after he left Blakemore that he learnt of the provisions of the Trust Deed and Rules.  

97. These factors seem to me to indicate clearly that Mr Machin, in fact, proceeded, at the time, on an assumption (albeit in apparent ignorance of the terms of the Scheme) that his bonuses would not be included in his pensionable pay. 
98. The Trustees have not alleged that there was any “agreement” between them and Mr Machin that his bonuses would not be pensionable, and I have seen no evidence of such an agreement; but, as indicated above, no such agreement is a requirement for the Doctrine to apply. Here, the Trustees say that they proceeded on the basis that Mr Machin’s bonuses were not pensionable and they did not seek contributions from Blakemore or from Mr Machin on his bonuses.
99. Whatever their respective reasons, I conclude that, at the relevant time, the Trustees on the one hand, and Mr Machin on the other, all proceeded on the same assumption (i.e. that Mr Machin’s bonuses would not form part of his pensionable pay), regardless of the strict position under the terms of the Scheme. And it must be remembered that Mr Machin was both a member and a Trustee (as was Mr Blakemore). Whilst recognising that Mr Machin acted in two capacities, I do think it would be difficult to conclude that he acted in those respective capacities based on a different assumption as to the treatment of his bonuses. Although Mr Machin was but one Trustee, that seems to me to be a compelling argument that both parties here did indeed act on the same mistaken understanding as to the Scheme Rules. Moreover, the shared assumption was implicitly part of the arrangement reached between Blakemore and Mr Machin in 1989, albeit that this arrangement did not, in my view, amount to a contractual arrangement so as to override the provisions of the Scheme. 
100. The situation which subsisted between the Trustees and Mr Machin seems to me, therefore, to fit that envisaged by Lord Denning in paragraph 92 above. The question I still need to consider is whether it would be unjust to allow Mr Machin to go back on the shared assumption.  While it does not follow from the fact that no contributions were sought by the Trustees (either from Blakemore or from Mr Machin), that bonuses would not be included in Mr Machin’s pensionable pay, in the normal course, Trustees, mindful of their obligations to the membership as a whole, would seek such contributions. Therefore, I conclude that, on the balance of probabilities, had the Trustees known that Mr Machin’s bonuses would be pensionable, they would have sought contributions of some order from either or both parties, as was the case with staff bonuses as per the Memorandum. In addition, Mr Machin having proceeded on the basis that he was not paying contributions on his bonuses, it would be unjust to allow him to go back on the shared assumption.
101. Thus my conclusion is that Mr Machin is prevented, by reason of the Doctrine, from now claiming that his bonus payments are pensionable.  
Whether Mr Machin has sustained injustice
102. Despite the finding which I have reached above, I think there is still merit in my dealing with this question as it was posed in the Judgement.

103. The argument advanced here by Blakemore, is that Mr Machin has had the benefit of salary increases, and therefore higher employer contributions to the Scheme, to which, had it been aware that Mr Machin would also be entitled to have his bonuses treated as part of his pensionable pay, it would not have agreed to. Given that Blakemore had not previously paid any pension contributions on bonuses to Mr Machin, I find this entirely credible, even if, as Mr Machin says, the reason for the increase in his salary may have been to bring it into line with the market place. 

104. The question therefore is whether Mr Machin has suffered any injustice as a result of the Trustees’ failure to abide by the terms of the Scheme. On balance I conclude that he has not. He has had: the benefit of the security of an increased salary, as opposed to being highly dependent on a discretionary bonus; increased contributions from Blakemore on his increased salary; and has paid no contributions at any time on his bonus payments. Whatever the reason for the increase, it is clear that the new arrangement was advantageous, and it seems to me that, on the balance of probabilities, even had Mr Machin been aware that the Scheme Rules entitled him to have his bonuses treated as pensionable, he would have been prepared to forgo that right as part of the new arrangement.
105. As a Trustee, it was his responsibility, as it was for the other Trustees as well, to ensure that he understood the terms of the Scheme. He cannot escape this responsibility by saying that he was not aware of the provisions of the Scheme and had not seen the Trust Deed and Rules until after he had left Blakemore. But in any event, he accepts that he was responsible for the Scheme Booklet and sent out the Memorandum. The Scheme Booklet refers to total earnings “…as taken into account for Schedule E income tax purposes”. The discrepancies in the wording of the Booklet, the contents of the Memorandum, his apparent understanding of the application of the Memorandum to Category B members and the treatment of his bonuses should have been apparent to him and he must therefore bear some responsibility for failing to raise and rectify these discrepancies with Blakemore or with his fellow Trustees. Thus, by his actions he contributed to the situation which subsisted for approximately 10 years.

106. Finally, he was aware of the unsatisfactory situation since at least 1997. Even though he may not have been solely responsible, whether as an employee of Blakemore or as a Trustee, for ensuring that the changes to the Scheme Rules were implemented, he was one of the Trustees empowered to amend the Rules and it was therefore within his power, over a period of almost two years, to press for the amendment. I appreciate that, as a busy man, he may have had many other pressing demands and I mean no criticism by this comment. However, the factor is a relevant one for me to take into account when assessing the question of injustice.  

107. Mr Machin has referred me to comments made by Mr Justice Lightman in paragraph 10 of the Judgement regarding injustice. However, these comments are based on consideration of whether “Mr Machin and Mr Brown are contractually entitled to have their pensions entitlement calculated by reference to their earnings including their bonuses as provided by the Deed and there is no legal or equitable defence to this entitlement…” Clearly, had there been such a contractual entitlement which was being denied there would be injustice. However, given my conclusions above the passage from the Judgement does not assist Mr Machin.
108. In conclusion, I am not persuaded, on the balance of probabilities, that, for the reasons given, Mr Machin has suffered any injustice as a result of the Trustees’ failure to treat his bonus payments as part of his pensionable pay. 

CHARLIE GORDON

Deputy Pensions Ombudsman

25 January 2008

APPENDIX A 
Judgement of Mr Justice Lightman (2007) EWHC 963(Ch)
APPENDIX B
Mr Machin’s bonuses from 1990 to 1998.
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