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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs J Taber

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Respondent
	:
	1. 
Cheshire County Council (Cheshire)
2. 
Teachers’ Pensions

3.
Department for Children, Schools and Families (DCSF)


Subject
Mrs Taber says that she opted out of the Scheme when she began to work for Cheshire County Council on a part-time basis. She is reluctant to repay arrears of employee pension contributions that have been paid by Cheshire County Council on her behalf relating to a four-year period during which she says she should have been treated as having opted out.
The Ombudsman’s determination and short reasons
The complaint should be upheld because Cheshire have no power to require payment of contributions not deducted from pay.  The Secretary of State for Children, Schools and Families has that power, but has not exercised it.

DETAILED DETERMINATION
Material facts
1. The Scheme is administered by Teachers’ Pensions, applying the Teachers’ Pensions Regulations 1997 as amended (the Regulations). The Scheme manager is the Department for Children, Schools and Families (DCSF) (formerly the Department for Education and Skills) and Mrs Taber’s employer is Cheshire County Council (Cheshire).

Part-timers’ elections and opting out of the Scheme
2. Regulation B1 describes those persons who are in pensionable employment.  

3. Regulation B1(4) says:

“A person who is in part-time employment is not in pensionable employment unless he has at some time made an election for the purposes of this paragraph.”
4. Regulation B1(6) says that an election for the purpose of Regulation B1 may be made at any time by giving written notice to the Secretary of State and takes effect from the first day of the following month.

5. Teachers’ Pensions produce an employer guide.  At the relevant time it said:
“Appointment of a part-time teacher

Form TR6 [the form required when a new employee joins the Scheme] must be submitted to Teachers’ Pensions for all regular part-time, hourly paid and relief teachers when

· The teacher produces a copy of Form 478a confirming a valid part-time election;

· The teacher elects on appointment for his or her future part-time employment to be pensionable and confirmation that the election has been accepted has been received from us on Form 478c”

6. Under Regulation B5, an employee in pensionable employment can opt out of the Scheme by completing an election to opt-out. Under Regulation B6, an employee who has previously opted out of the Scheme can opt back in on completion of another election.
The collection of pension contributions
7. Regulation C18 deals with employee contributions.  As relevant it says:

“C18.  - (1) The employer of a person in pensionable employment, other than a services education officer, is to deduct from his salary each month - 

(a) the contributions payable under regulation C3(1) [the ordinary 6% contributions that are in issue in this case] 
…
and any amount not so deducted in any month is to be deducted from the person's salary no later than 30th April next following the end of the financial year in which it ought to have been deducted.
    (2) If and so far as deductions are not made under paragraph (1), any sum remaining due is to be paid by the person to the Secretary of State on receipt of a written demand specifying the sum.
    (3) If the sum is not paid within 6 weeks after the date of the demand, interest is payable on it at 4% per annum, compounded with yearly rests, from the expiry of the 6 weeks to the date of payment.
    (4) Without prejudice to any other means of recovery, any sum due to the Secretary of State under paragraph (2) or (3) may be recovered by deducting it from any benefits payable under Part E.”
8. Regulation G7(1) deals with the employer’s responsibility to pay contributions to the Secretary of State.  As relevant, it says:

“G7.  - (1) The employer of a person in pensionable employment is to pay to the Secretary of State, within 7 days after the end of each month - 

(a) all amounts due from the person that are deductible from his salary under regulation C18(1),
…
in respect of his contributable salary for that month.”
9. In May 2001 Teachers’ Pensions sent a letter to all local education authorities dealing with the information required about teachers in pensionable employment and their contributions for the previous tax year.  The letter included a paragraph about a change of practice in relation to the payment of contributions from earlier tax years.  The writer said:
“I should point out that with effect from 1 April 2001 any arrears of contributions identified in previous financial years will be recovered in full from yourselves and you will be required to collect the teacher’s share.  This means we will no longer issue you with letters of adjustment but will invoice you for the total amount.”

10. It seems there was some objection raised by employers to this.  In July 2001 an official of DCSF (or DfES as it then was) wrote to the National Employers Organisation for School Teachers in terms which explain DfES’ thinking.  He said:
“…in instructing [Teachers’ Pensions] to collect both employee and employer arrears from the employer we are doing no more than correcting an erroneous practice that has somehow grown up over recent years.  The regulations are clear about an employer’s responsibility to deduct and remit contributions.”

11. The change in practice was deferred until 1 April 2002.  The January issue of a newsletter issued by Teachers’ Pensions to employers said:
“Under regulation G7 of the Teachers’ Pensions Regulations it is the employer[’]s  responsibility to deduct and remit monthly contributions.
…

In cases where contributions have not been deducted and remitted in respect of individual teachers, administrative practice in recent years has not matched the requirement of regulation G7; that practice has been for TP to recover arrears of contributions directly from the individual teacher.

From April 2002 this existing practice will cease and any arrears from that date will be collected as required under G7.  That is [Teachers’ Pensions] will request payment of both the employer and employee share of the arrears from the employer and subsequent recovery from the teacher will be a matter for the employer.”
Background to Mrs Taber’s complaint
12. Mrs Taber had worked as a teacher with another local authority. She was a member of the Scheme.  On 1 February 1998, whilst working for that authority, she elected to work part-time which triggered the need to make a decision about continuing membership. She completed a “part-time election” to remain in the Scheme, the receipt of which was acknowledged by letter on 16 March 1998.
13. In February 2002 Mrs Taber was employed by Cheshire, again as a teacher. This new employment was expected to be temporary, lasting until 31 August 2002 although in fact she stayed with the particular school until 31 August 2005.

14. Cheshire say that they provided Mr Taber with an opt-out form in case she had previously completed a part-time election. Mrs Taber says that because of her family circumstances at the time she decided to opt out of the Scheme and completed the opt-out election which she says she returned to Cheshire along with her new employment contract.  She says, as evidence of having completed the form, that she still has the opt in form.
15. Cheshire say that they did not know about the previous part-time election. They followed the usual procedure for part-timers which, at the time, was that she was treated as not being a member of the Scheme.

16. Teachers’ Pensions say (referring to the employer guide quoted from above) that it was for Cheshire to check with Mrs Taber whether she had made a part-time election by asking to see a copy of the confirmation form referred to in the guidance.  Alternatively, they say, Cheshire could have asked for confirmation of her status from Teachers’ Pensions. 
17. Cheshire have no record of receiving either the opt-out or opt-in form.  Mrs Taber was not treated as an active member of the Scheme by Cheshire and no contributions were deducted from her monthly salary.  Cheshire were not aware that in 1998 Mrs Taber had actively opted in.  
18. Teachers’ Pensions say that where evidence of a part-timer’s status had not been obtained “good practice has always been for the employer to deduct contributions, which could always be returned to the member if they subsequently provided evidence that they had opted-out.”

19. Mrs Taber left the school she taught in on 31 August 2005. However, she remained employed by Cheshire as a part-time supply teacher until 24 April 2006 when she returned to work, at the same school she had left, as a permanent part-time teacher.
20. As a result of the April 2006 change in employment status Cheshire notified Teachers’ Pensions. In response to the notification, Teachers’ Pensions told CCC that Mrs Taber was still a member of the Scheme because of her 1 February 1998 election.  She had opted in the Scheme, and not subsequently opted out.
21. Cheshire paid the outstanding employer and the employee contributions to Teachers’ Pensions. Mrs Taber was invoiced by Cheshire for her share, which came to £3,277.86.
22. £198.27 was deducted from Mrs Taber’s June 2006 pay for current contributions due for the period 24 April 2006 (the date she returned to work) to 31 May 2006.

23. Mrs Taber says she was not notified of the situation concerning the outstanding contributions or given prior warning that there would be a deduction from her June 2006 pay. When she noticed the deduction in her payslip she immediately queried the position with Teachers’ Pensions and Cheshire. 
24. Mrs Taber completed a new election to ensure that she was opted out of the Scheme in June 2006. The new election took effect from 1 July 2006.

25. Mrs Taber appealed the decision that she should repay the arrears under stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure. Teachers’ Pensions rejected the appeal on 28 September 2006 on the basis that Mrs Taber had elected for her employment to be pensionable by virtue of the 1 February 1998 election. In the absence of an election to opt out of the Scheme, she was still deemed to be in pensionable service. Contributions for the period 18 February 2002 to 31 March 2006 were overdue. 
26. Mrs Taber applied for the second stage IDR procedure following her application to my Office. The stage 2 decision, dated 10 May 2007, was issued by the Department for Education and Skills. They found that Teachers’ Pensions had administered the Regulations correctly, that her employer (CCC) was responsible for the deduction of correct employee contributions, that correct elections were in place and that no election to opt out had been received by Teachers’ Pensions, so Mrs Taber had not opted-out of the Scheme.

Relevant submissions
27. Cheshire say there is no discretion in the Regulations to allow Mrs Taber to opt-out retroactively, unless she can provide evidence (for example, a copy of the election she says she completed) showing her intention to opt out. As she has no such evidence she must pay her share of the contributions.
28. Cheshire say that regulation C18 requires them to make deductions and that regulation G7 requires them to pay the contributions to Teachers’ Pensions within seven days of each month end.  The employer failed to make the deductions and pay contributions to Teachers’ Pensions.  Teachers’ Pensions requested the contributions plus interest which were paid by Cheshire.  Cheshire say it is for them to reclaim the employee’s contributions that should have been deducted.
29. Teachers’ Pensions say it is the responsibility of the employer to place eligible employees into the Scheme and deduct contributions from salary correctly. As far as they are concerned, Mrs Taber was in part-time pensionable employment and had not opted out. They were not aware that she had not paid contributions for the period in question until she informed them by telephone in June 2006. 
30. Teachers’ Pensions also say that the effect of the 2002 administrative change in the way of collecting contributions for past tax years amounts to a delegation to the employer by the Secretary of State of the power under regulation C18(2) to issue a demand for payment.  

31. DSCF say they have some discretion to allow retroactive opt-outs (by applying a regulation that allows the Secretary of State to extend timescales under the Regulations) but only in instances where it is evident that the individual wanted to opt out but were prevented from doing so by events beyond their control. The most common example of this is where employers confirm they have received an opt-out form but have neglected to pass this on.  But they say that anyway the correct contributions have been paid by Cheshire, so the matter is between Cheshire and Mrs Taber.
32. DCSF also say they do not routinely agree to retroactive backdating without compelling evidence because they “would not wish to encourage individuals in pursuing a course of action that, while it may suit their short term situation, may be financially detrimental to them in the long term.”  (This notion is endorsed by Teachers’ Pensions who imply that if I were to make a direction that Mrs Taber’s contributions need not be paid and that her service should not be pensionable I would be open to a claim based on my not having acted in her best interests).
33. DCSF’s view of the Regulations is that Regulation G7(1) “imposes an over-riding duty on an employer to pay to the Secretary of State … all amounts that are deductible from an employee’s salary due under Regulation C18(1) …”.  They say there may be exceptional circumstances in which the employer is unable to provide contributions (they give an example of a belated discovery of contributions not deducted by an employer that no longer exists) in which case Regulation C18(2) may be applied.  They also say that Regulation C18(4) would only be applied where exceptionally the employer has failed to pay over the relevant contributions and the employee has not complied with a request under Regulation C18(2).
Conclusions
34. An outsider might think it remarkable that Mrs Taber is being actively pursued for £3,277 for a period of Scheme membership of which she does not want the benefit.   Cheshire, Teachers’ Pensions and DCSF apparently view it as a more or less unavoidable consequence of the Regulations and the way that they should be applied.  
35. (DCSF say that there is limited discretion that they do not generally apply for reasons that might be viewed as either paternalistic or patronising depending on standpoint.  I doubt that whether Mrs Taber is acting in her own best interests would be a relevant consideration in the exercise of discretion.  And as far as my conclusions are concerned I have set aside my own thoughts on the matter, as I must.  I know no more of Mrs Taber’s personal circumstances than does DCSF.)
Part-timer’s election and opting in or out of the Scheme
36. Teachers’ Pensions say that Cheshire should have deducted contributions from Mrs Taber’s pay in the absence of evidence of an election, refunding contributions later if they were not due (and that it was good practice to do this).  But that is to turn the Regulations on their head.  Regulation B1(4) provides that a person who has not made an election is not in pensionable employment.  It is a remarkable suggestion that it would be good practice to deduct contributions without any evidence that they were due - and so possibly unlawfully.  It also seems to require teachers to prove a negative, being that they have not completed an election.  I am not sure how they are supposed to do that.  That said, however wrong-minded,  I can understand why it might have looked like a good idea in purely administrative terms for reasons that follow. 
37. Cheshire are right that contributions should not have been deducted if Mrs Taber had not completed a part-time election.  Because they did not receive an opt-in or opt-out form they effectively assumed that she had not completed an election in the past.
38. The process as set out in the Regulations was not entirely safe.  It relied on teachers remembering to say that they had completed part-time elections in the past (possibly many years in the past with periods of full-time employment intervening), or employers either asking them or checking with Teachers’ Pensions.  But nothing in the process under the Regulations or the issued guidance ensured that one or more of those things would happen.  On Mrs Taber’s account, she presumably did in fact know, otherwise the opt-out form would have been unnecessary.  And Cheshire tried to limit the risk by asking for opt-in or opt-out forms. But the danger of a part-time teacher being excluded, when he or she should have been included, was effectively built in to the Regulations.  
Responsibility for unpaid contributions
39. I have some difficulty with the administrative arrangements for contributions that began in 2002.  As described in 2001 and 2002 by Teachers’ Pensions and DfES the arrangement was a correction of a previous one under which it was wrongly left to DfES to recover unpaid employee contributions.  DCSF have told me that the primary duty to pay contributions is contained in regulation G7.  Consistently with that view, the communications in 2001 and 2002 refer only to G7.
40. The regulations could no doubt be clearer.  Regulation G7 required Cheshire to pay to the Secretary of State amounts that were “deductible” under C18(1).  On the face of it that might include amounts deductible, but not in fact deducted.  

41. Cheshire is expressly limited to making deductions from pay in accordance with regulation C18(1) (and such deductions from pay are time limited).  They have no power under the Regulations to collect contributions other than by deduction. 
42. That there is no power to collect other than by deduction is made clear by regulation C18(2) which says that if and so far as contributions are not deducted from pay (such as Mrs Taber’s £3,277), they are due to be paid to the Secretary of State on receipt of a written demand from him.  
43. It is consistent with C18(2) that regulation G7(1) only requires the employer to pay to the Secretary of State the sums that are deductible from salary under C18(1) (ie up to but not beyond those due in the relevant financial year).  If “deductible” includes all contributions whether or not deducted, then regulation C18(2) has no purpose.  It would result in double payment.  

44. Also consistent is the fact that C18(3) provides for the accrual of interest on an unpaid sum and C18(4) allows recovery of the outstanding sum and interest from benefits due.

45. Teachers’ Pensions now say that there was, in effect, a delegation to Cheshire of the regulation C18(2) function of issuing a demand. DCFS’ position is not consistent with that.  They say that it is a function that they do not generally exercise, not that they have delegated it. But anyway;

· delegation is not what Teachers’ Pensions or DfES thought was being done in 2001/2;

· there is no evidence that Cheshire were aware of any such delegation; indeed it seems that employers generally were unhappy, at least initially, at what was described as a mandatory consequence of regulation G7;

· Cheshire have never described, either to Mrs Taber or to me, the attempt at collecting the overdue contributions as a task delegated to them by the Secretary of State;

· the Secretary of State has already received the overdue contributions; there is no need for Cheshire to carry out the task of issuing a demand on his behalf – they are in fact doing so on their own behalf;

· C18(4) would be redundant if C18(2) was used to collect contributions that the Secretary of State has already received - and the Secretary of State would have deprived himself of discretion to apply it by a delegation in these circumstances.
46. In summary, the purported delegation does not fit with the statutory scheme and there is anyway no evidence of it having happened. 

47. I therefore reject both the explanation that regulation G7 imposes an over-riding duty on Cheshire and the suggestion that there has been a delegation of the task of collecting overdue contributions to Cheshire.  In 2001/2 the bodies concerned made an administrative decision about what should be done that was not consistent with the Regulations.  In fact the previous practice was right.  It seems that someone had lost sight of that and decided to “correct” a practice that was already correct. It may well be that the arrangement was a sensible and practical one – but insofar as it affects Mrs Taber detrimentally by comparison with what the Regulations actually require, then it cannot stand.  
48. So in Mrs Taber’s case there was no need for her to be subjected to the bureaucratic nonsense of being forced to pay for something she says she does not want. The Regulations provide for her to be issued with a demand for payment by or on behalf of the Secretary of State.  Then if she does not pay, one of the steps that the Secretary of State can take is to deduct the ‘debt’, plus interest, from the benefits eventually payable.

49. Cheshire have paid over a sum equivalent to Mrs Taber’s contributions. That is no affair of Mrs Taber’s in that it cannot impose any new obligation on her to pay money to Cheshire, when no such obligation exists under the Regulations.  

50. I have not dealt with the question of whether Mrs Taber did in fact complete and return the opt-out form, because in view of my findings above it ought to be unnecessary to do so.  I am directing the parties to take steps that are consistent with the Regulations.  That includes DCSF deciding (on behalf of the Secretary of State) whether to pursue recovery other than by deduction from Mrs Taber’s eventual benefits.  In the circumstances of this case it seems highly likely that they will decide to recover by deduction and so Mrs Taber will not have to pay now.  However, I have not determined:

·  the question of whether Mrs Taber did in fact submit an opt out form, or

· the appropriate method of recovery.

I may determine either issue in future on application from Mrs Taber if it becomes necessary.
51. It was maladministration for Cheshire to have made a deduction without warning and to pursue unwarranted recovery of money Mrs Taber did not owe to them.  There was also maladministration by Teachers’ Pensions and DCSF in not applying the regulations properly.
52. I uphold the complaint.

Directions
53. Within 28 days of this determination:

· Cheshire are to pay Mrs Taber £250 to compensate her for the distress of making an unexpected deduction and demanding money that they were not owed;
· DCSF are to issue Mrs Taber with a demand for the unpaid contributions plus interest to date;
· if Mrs Taber declines to pay, DSCF are to consider what recovery method is appropriate – taking due regard, amongst other things, of Regulation C18(4), the past circumstances of the case and Mrs Taber’s own circumstances – and are to notify her of their decision and reasons.
If it is within the appropriate delegations, Teachers’ Pensions may carry out the steps required of DSCF.

TONY KING

Pensions Ombudsman

6 November 2008
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