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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E F McIntyre CBE

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


MATTERS FOR DETERMINATION

1. Mr McIntyre complains that Prudential’s corporate presenter improperly persuaded him to pay additional voluntary contributions (AVCs) to enhance his pension. He also alleges that the corporate presenter specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme (the Scheme).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Scheme. Until 2000, Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Children, Schools and Families (DCSF), (formerly the Department for Education and Skills) as sole AVC provider to the Scheme.

4. Mr McIntyre was born on 27 February 1946. He is a member of the Scheme which has a Normal Retirement Age of 60. 

5. Mr McIntyre originally took out a Prudential AVC policy solely to provide for additional death benefits, by signing an AVC application form on 16 March 1989. Section 2 of this form was headed “Pension Scheme Details”, and asked for details of any other contributions or benefits by posing a number of questions. He answered “No” to the questions asking whether he was contributing to PAY, family benefits and repayment of previously withdrawn contributions. He also disclosed in this section of the form that he was paying free-standing AVCs (FSAVCs) at the rate of 7.88% of his salary, as agreed with the Scheme Trustees.
6. The form contained a declaration that:

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 8.”

Section 8, was headed “Important Notice” and read:  

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ Superannuation AVC Scheme, consider their position carefully, seeking independent financial advice, where appropriate, about whether contributing to the Scheme is in their best interests.”
7. In 1990, Mr McIntyre attended a Prudential AVC presentation at his school. He says that, during the presentation, he had asked Prudential’s corporate presenter whether AVCs was a better method of making additional pension for retirement than PAY. He says that the corporate presenter responded that PAY was very expensive, and AVCs would be a more appropriate way for teachers to enhance their Scheme pensions.

8. Two former colleagues of Mr McIntyre who attended the same AVC presentation, Mr R L L and Dr D W L, have provided me with statements confirming his version of events. Pertinent excerpts from these testimonies are reproduced below: 
Mr R L L says:
“At some point around 1990/1991 I recall attending a briefing session…….given by the representatives from Prudential on AVCs. There were probably some 20 to 30 colleagues who attended the session…….They extolled the virtues of their product and made great play of the small management fees and ease of administration. They also said it offered better returns than a number of alternative methods of supplementing a teacher’s estimated pension benefits such as buying Past Added Years.

…..I did not believe their claims that investing in an AVC was better than purchasing Past Added Years – something that has subsequently proved to be the case.” 

Dr D W L says:

“Another question was raised regarding the benefits of an AVC as opposed to buying years in the Teachers’ Scheme. The representative replied that buying back years was expensive and that the AVC contributing to a Teachers AVC was a more appropriate way of enhancing one’s pension.

At the end of the meeting I was convinced that buying AVCs was the best investment available and hence I contributed the maximum allowed.”  
9. Mr McIntyre accepted the advice given by the corporate presenter and decided to pay an initial lump sum AVC of £700 to Prudential in order to increase his pension benefits. His original AVC application form was annotated to show that Prudential received this payment on 7 February 1991.
10. Mr McIntyre initially made a PAY election to the Scheme administrators on 24 July 2001. He says that his Employer had asked him to make this election, and also the subsequent ones, as part of his salary negotiations, but his Employer has only purchased PAY for him on one occasion.   

11. He ceased his regular AVC payments to Prudential in February 2006.

12. Mr McIntyre says that it was only in late 2006, whilst he was contemplating retirement, that he realised PAY rather than AVCs would have been the appropriate option for him.
13. The PAY facility was closed as from 31 December 2006.
PRUDENTIAL’S POSITION 

14. Prudential considers that there was no regulatory requirement for its corporate presenters to tell Mr McIntyre about PAY. However, the company confirms that, from the beginning of its contract with the DCSF, it has undertaken to make clients aware of PAY. Prudential considers that information about PAY is available in the Scheme booklet. 
15. Prudential has not been able to contact the corporate presenter for his recollection of the meeting. It says, however, that he would have operated under strict regulations and would not have been permitted to give advice about PAY as it was not a Prudential product.  
16. Prudential says that PAY was generally recognised to be more expensive and less flexible than AVCs. There is no evidence that the corporate presenter actively discouraged Mr McIntyre from the PAY option on the grounds of cost.

17. Mr McIntyre was aware of the PAY option and could therefore have made his own enquiries to the Scheme administrators about the costs of PAY at any time. Had he done so, he would then have been in a position to make an informed decision. 
18. Prudential says:

“Our remit was only to make sure the individuals aware of all the options for increasing their pension provision. Whether the clients make a full investigation of these options before deciding to take out a TAVC policy is their own decision, but Prudential cannot be held liable for the consequences of them not doing so.”

CONCLUSIONS

19. Mr McIntyre does not dispute that he was aware, before attending the AVC presentation given by the Prudential corporate presenter, that a PAY option was open to him. His complaint centres upon his assertion that he sought and was given specific advice by the corporate presenter, which improperly persuaded him to pay AVCs to augment his main Scheme pension.
20. Two of Mr McIntyre’s former colleagues who also attended the AVC presentation have provided me with statements in support of his allegations against the corporate presenter. Prudential has not been able to contact the corporate presenter for his recollection of the meeting. Although the meeting with the corporate presenter happened many years ago, in view of the fact that there are two independent witnesses who can corroborate Mr McIntyre’s version of events, I am prepared to accept, on the balance of probabilities, that the corporate presenter did mislead the attendees at the AVC presentation by expressing the view that paying AVCs was   better than purchasing PAY as a means of making additional pension provision.   That Mr McIntyre may have had an opportunity to seek independent advice does not excuse this. The advice discouraged Mr McIntyre from making a properly informed choice.

21. It is clear from the evidence that Mr McIntyre knew how to contact the Scheme administrators for PAY information. But, having concluded that the corporate presenter did improperly persuade Mr McIntyre to pay AVCs, it is not enough for Prudential simply to assert that it had made Mr McIntyre aware of the PAY option. And it does not seem unreasonable to me that he did not revisit his previous decision to pay AVCs following the AVC presentation, even when his Employer asked him to make subsequent PAY elections as part of his salary negotiations.  
22. Taking into consideration all the evidence presented, I am satisfied that Mr McIntyre  has suffered injustice in that he was denied an objective and properly informed choice as a result of the maladministration by Prudential. 

23. My directions are aimed at allowing Mr McIntyre now to make the kind of informed choice he should previously have had. In drafting that direction, I have taken into account that, since January 2007, there is no longer an option of purchasing PAY in the Scheme.

DIRECTIONS
24. Within 40 working days of the date of this Determination, Prudential shall carry out a loss assessment for Mr McIntyre using the loss calculation method approved by the Financial Services Authority for use in the FSAVC Review to determine any compensation due to Mr McIntyre.
25. Subject to Mr McIntyre notifying Prudential within a further 40 working days of his decision as to whether or not he wishes to accept their compensation offer, Prudential will pay the compensation amount due calculated at the date of this determination into Mr McIntyre’s AVC fund.
CHARLIE GORDON

Deputy Pensions Ombudsman

27 November 2007
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