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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr G N Vernon

	Scheme
	:
	Standard Life Personal Pension

	Respondent
	:
	Standard Life


MATTERS FOR DETERMINATION 
1. Dr Vernon disagrees with the decision of Standard Life as manager of his personal pension plan to apply a market value reduction (MVR) to his policy on transfer into a Standard Life SIPP in 2007 even though his personal pension policy had a maturity date of 1 March 2002.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. “Vesting Date” is defined under the policy as follows:

“Vesting Date means the date on which the policy vests.  It shall be the Intended Vesting Date or any other date permitted by the Rules and agreed between the Person Assured and the Company”

4. “Intended Vesting Date” is defined as follows:

“Intended Vesting Date” means the date on which the Person Assured will attain the age first specified in the schedule to be his Selected Pension Age”

5. Provision 16 of the policy is headed “BENEFITS ON VESTING DATE”.  16(1) states:
“On the survival of the Person Assured to the Vesting Date, the Company shall realise the whole of the Policy Proceeds and apply the amount so realised to provide the benefits specified below”
Those benefits were essentially a lump sum (under section (3) of Provision 16) and/or an annuity under section (3).
Provision 16(4) says that:

…the Company may as an alternative to the purchase under the policy of the annuity  or annuities specified in section (3) of this Provision pay the sum available (or so much as would otherwise have been applied under that section) on behalf of the Person Assured to an Insurance Company chosen by him. The amount so paid shall be applied as the premium…to purchase an annuity…”
6. Provision 17(1) headed “TRANSFER TO ANOTHER SCHEME” states that where the Person Assured requests a transfer to another scheme of the cash equivalent of the benefits:

“…the Company shall…realise the whole of the Policy Proceeds and pay the amount so realised to the trustees or managers of the other scheme in accordance with the Rules.”
7. Provision 17(2) states that the Company may defer the realisation of the proceeds for up to one month subject to the transfer being completed before the Vesting Date.
8. Provision 6(5) “Unit Prices” states: 
“The Company shall have the right to adjust the prices of units of any of the with profits fund in any application of 
 (a)
Provision 8…

 (b)
Provision 10…

 (c)
Provision 16 if the Vesting Date is more than five years before the Intended Vesting Date or if units of a with profits fund have been allocated in respect of a single premium paid, or fund variation effected within five years of the Vesting Date; and

 (d)
Provision 17.” 
MATERIAL FACTS
9. Dr Vernon was member of a Standard Life’s personal pension scheme from October 1998. His policy (K656794000) was in Standard Life’s Castle Pension Series, the relevant provisions of which were as set out above.  The investment was entirely in the Standard Life’s Pension With Profits Fund. 
10. Dr Vernon’s Selected Pension Age would have been reached on 1 March 2002 but was rolled over by 12 months each year. In January 2007 Dr Vernon’s IFA (the IFA) told Standard Life that Dr Vernon wanted to start a new self invested personal pension (SIPP) with Standard Life on his Vesting Date of 1 March 2007. In reply Standard Life told the IFA that Dr Vernon could transfer his pension fund at retirement value on the following terms:

· “transfer to the Standard Life SIPP was on or after the original selected Retirement date

· the maximum tax-free cash was taken on transfer and the funds used to start full drawdown
· If no tax-free cash is being taken the monies invested in the With Profits fund must be used fully to start drawdown. If the With Profits element is not used straight away to start drawdown then an adjustment would be applied to the With Profits portion. For all other scenarios on transfer to our SIPP we would pay a transfer value”
The Retirement Value of his fund was quoted as £318,394.92. The Transfer Value quoted was £289,718.35. The IFA was told that Dr Vernon could obtain more information about his pension from Standard Life’s website.
11. On 16 March 2002 the IFA wrote to Standard Life expressing his disquiet about Standard Life’s decision to apply a market value reduction (MVR) (at a rate of 8.5%) if Dr Vernon decided not to take his benefits under his Personal Pension Plan. The IFA argued that the fund should have been penalty free after 1 March 2002 as MVR should be a penalty charged only on early leavers. He argued that Dr Vernon was not an early leaver according to Financial Services Authority (FSA) rules and that, therefore, the withdrawal of his fund in no way disadvantaged those remaining in the fund. He also complained that not permitting Dr Vernon to take an Open Market Option without penalty was “contrary to FSA wishes”.
12. In its reply of 29 March 2002 Standard Life wrote:

“I am sorry that you are unhappy that Standard Life pays the transfer value rather than the retirement value on transfer to another provider or on switch out of with profits at the selected pension age. However, our personal pension contract was designed with the aim of providing retirement benefits at the date selected at the outset of the policy. As explained below, as well as paying the retirement value when guarantees apply, our current practice is to pay the retirement value in certain other circumstances when the policyholder is taking retirement benefits, but not for other transfers or switches. This practice is not contrary to the requirement to treat customers fairly.
We recognise that for some customers an annuity may not be the most appropriate post-retirement product….our discretionary approach aims to target the retirement value whenever an annuity is bought even if guarantee conditions do not apply and subject to certain restrictions, if the policyholder elects to take the benefits via transfer or full drawdown on or after their selected retirement age…Within our Policy provisions all we have to provide is the Open Market Option. We will pay the retirement value at any time should the client wish to take their entire tax free cash and allow us to purchase an open market option on their behalf with a provider of their choice…In other circumstances if the policyholder chooses to leave With Profits, we pay the transfer value. Transfer values are fair payouts based on asset share, consistent with FSA requirements.”
SUBMISSIONS
The Respondent

13. Standard Life’s argument is that the imposition of MVR in certain circumstances is part of its “smoothing” policy in relation to its Pension With Profits Fund. 

14. In its submission to me Standard Life has said that the value that was paid from the with‑profits fund was dependent on the nature of the transaction and the date on which it is effected. A Retirement Value would be calculated in the following circumstances:
(a) “at any time between ages of 50 and 75 and the annuity is purchased with Standard Life

(b) where immediate annuity is purchased from another provider on the Open Market and Standard Life pays the tax-free lump sum

(c) transfer to income drawdown on or after the originally selected retirement date where Standard Life pays the tax-free lump sum and the remaining monies are fully designated for drawdown”
On the other hand, a Transfer Value would be paid in the following situations:

(a) “switches out of the with profits fund at any time

(b) transfers to other pension plans when the tax-free lump sum is not being paid by Standard Life

(c) transfers to income drawdown policies before  the original selected retirement date

(d) transfers to income drawdown on or after selected retirement date where the tax-free lump sum is not paid by Standard Life

(e) transfer to income drawdown policies for investment only at any time.”
15. Standard Life argued that the transfer value offered to Dr Vernon “broadly reflects the asset value of (his) share of the with profits fund”. It maintains that it has to apply strict limits on the circumstances in which it will pay “very much more than the value of the underlying asset share after smoothing” and that this is consistent with being fair to all customers and abiding by the regulatory requirements. It said: “An advantage should not be conferred on a customer who leaves with profits but remains invested over a customer who remains invested in with profits.”
16. Since commenting on this complaint when it was first submitted Standard Life has told me in a letter dated 19 September 2008 that when it first introduced Surrender Value Reductions (SVRs)/Unit Price Adjustments (UPAs) in September 2002, “(t)ransfers to full Income Drawdown were treated in the same way as annuity purchase i.e. retirement value given. However, it became clear that this route was increasingly being used when the planholder had no intention of actually taking their retirement benefits in full at that time. From March 2003, to protect those customers who remained in with profits, we decide to pay the transfer value in these circumstances. Further changes were made to our approach from 6 November 2006 to ensure that when we paid the retirement value it was used either to secure an annuity or to provide drawdown benefits. Previously it was possible for policyholders to change their minds (about drawdown or annuity purchase) after a transfer to a personal pension or drawdown. They could then remain invested under the receiving personal pension or drawdown plan.” However, “with effect from 29 January 2008, the retirement value is available for all customers moving out of with profits on, or after, their originally selected retirement date. We will now pay retirement value, regardless of whether the payout is being used for annuity purchase, income drawdown (full or phased) transfer or switch.”

17. The author of the letter added: “I regret we could not resolve this issue to the satisfaction of Dr Vernon at the time. Based on our current position, if Dr Vernon wishes to transfer his fund, to his Standard Life SIPP or any other pension scheme, he would receive the retirement value as the request would be after his originally selected retirement date.”
The Applicant
18. Dr Vernon has commented that “it cannot be right for a pension institution to mandate an individual to commence drawdown of their fund without taking into account that person’s circumstances… This is a blatant abuse of power and also unprofessional bordering on the negligent.” Dr Vernon has also drawn attention to the fact that while his fund was to suffer a unit price adjustment (UPA) it was announced in August 2007 that two million of Standard Life’ s policy holders were to receive windfall payouts from a £1.3 billion pot of surplus cash  (“the inherited estate”) in its with profits fund.
19. Dr Vernon’s IFA has drawn my attention to an FSA publication: Description and Classification of With-Profits Policies (2001) which states at paragraph 81: “…Typically…death claims or claims on the maturity date or retirement date specified in policies are exempt from MVR….” Paragraph 82 states that “MVR is conceptually distinct from any charge, typically applied in the first five years of the policy’s life, to ensure an insurer is able to cover its expenses and profits if the policyholder leaves early.”  (In this context an MVR and UPA amount to the same thing.)
20. Dr Vernon says that had he known, in January 2008, that Standard Life had changed its approach (see paragraph 16), the matter might have been resolved then.
CONCLUSIONS
21. I agree with Standard Life that all it was required to do on vesting under Provision 16 was to provide an annuity (with or without tax-free cash) or to facilitate a transfer to another insurance company, for the purpose of purchasing an annuity with that other company (the “open market option”).  The payment of the open market option was in fact in substitution for the purchase of an annuity, not the payment of cash.  Under the policy, if strictly applied, any cash would come from Standard Life direct, and the open market option would be paid to the new annuity provider.
22. What Dr Vernon wanted to do is not provided for under Provision 16. However, Standard Life were prepared to make a transfer to their SIPP.  Provision 17 allows for transfers, and Provision 6(5)(d) allows Standard Life to adjust the process of with profits fund units in the case of a transfer under Provision 17.
23. Provision 17(2) provides that if Standard Life use their right to defer a transfer, it shall anyway be completed by the Vesting Date.  I have considered whether this means that all Provision 17 transfers must be completed before the Vesting Date (or, to put it another way, whether a transfer made on or after the Vesting Date cannot be regarded as being made under Provision 17).  I do not consider that would be a correct conclusion.  First, Provision 17(2) is not material to transfers that are not deferred by Standard Life.  Second, if Provision 17 does not apply, then no other provision does and the transfer is entirely discretionary, which conclusion leaves Dr Vernon in no better a position than if it did apply.
24. So in my judgment, any entitlement to the transfer that Dr Vernon requested arose under Provision 17 and as a result of Provision 6(5)(d) Standard Life were able to reduce the unit price (that is, to apply an UPA). But Standard Life would have had to have exercised their right to adjust unit prices reasonably.  
25. Dr Vernon’s IFA has said that the FSA does not favour the imposition of MVR at maturity or retirement. The IFA relies on paragraph 81 of the FSA’s document Description and Classification of With-Profits Policies (2001) which states:

“Typically…death claims or claims on the maturity 
date or retirement date specified in policies are exempt from MVR….” 
26. The document referred to is descriptive – that is it is merely intended to explain how with-profits policies generally work. There is no FSA rule proscribing the imposition of an MVR at those events.  In any event I do not think that the author had in mind the very specific subject of a transfer to a SIPP with limited withdrawal of income thereafter.
27. The reason for imposing an MVR (or unit price adjustment in this case) at any time is that the smoothed returns under the with-profits policy give a value that is greater than the share of the underlying assets attributable to it.  

28. The reason for not imposing MVR at maturity date or retirement date is that the main purpose of the policy is to provide benefits on those dates. The point of smoothing is to allow the policy holder the comfort of a return that does not fluctuate wildly as it builds towards its maturity.  Consistently, if Dr Vernon had taken cash or an annuity or open market option under Provision 16 then there would have been no adjustment in the unit prices.

29. But that means that at maturity the face value of the policy may be more or less than the underlying asset share.  That is an inevitable consequence of the smoothing of returns that is their main feature (and was presumably regarded as attractive when Dr Vernon’s investment decision was originally made).

30. Standard Life’s explanation of their approach to Dr Vernon’s transfer request is that allowing transfers where the main aim is to reinvest rather than to take benefits in the form of cash or pension would permit policy holders to take more than the underlying value of their policies, to the detriment of other policy holders. 
31. That is a rational explanation.  The way that Dr Vernon may look at it is that it makes no difference to the other policy holders whether he draws his pension or transfers and does not do so.  But Standard Life could reasonably take into account that only a limited number of policy holders would vest their benefits at any time when the underlying policy value is less than the face value (because one does not draw a pension without needing to), but many more might decide to transfer and reinvest if they knew they could take more than the underlying value by doing so.
32. The matter of Standard Life’s change of heart in January 2008 did not, of course, form part of Dr Vernon’s complaint.  It can be dealt with separately, if need be.

33. I am unable to uphold Dr Vernon’s complaint.

TONY KING

Pensions Ombudsman

20 March 2009
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