PO-23007

Ombudsman’s Determination
Applicant

Mr N

Scheme

Lloyds TSB Group Pension Scheme No.2 (the Scheme)

Respondent

Lloyds Banking Group Plc (the Bank)

Outcome

Complaint summary

Background information, including submissions from the parties
From 1 June 2002 to 12 January 2004, Mr N was employed by the Bank as a Chief
Financial Officer. During his period of employment with the Bank, Mr N was a
member of the Scheme accruing benefits.
On 30 May 2002, given the seniority of Mr N’s role, his specific pension benefit
entitlement was mutually agreed by Mr N and the Bank and documented in his
service agreement (the service agreement).
The legislation in force at the time of Mr N’s employment, provided that benefits
payable from the Scheme were subject to the statutory earnings cap (the Cap) and,
therefore the Bank agreed with Mr N that benefits relating to his salary in excess of
the cap (which could not be provided from the Scheme) would instead be paid directly
to him by the Bank in the form of a pension. This unfunded unapproved pension
promise was documented in Mr N’s service agreement (the contractual pension
promise).
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On 15 December 2017, the Bank issued its stage one IDRP response to Mr N. It said
that Mr N could not rely on a sentence in the PPC which, in error, stated that the
pension would be paid as a tax-free cash sum. It confirmed that the PPC was
accompanied by a covering letter dated 20 September 2005 which referred to the
pension being paid annually and stated that the Bank reserved its rights in relation to
the method of payment of the pension. The bank further said the PPC was not a
contractual document and did not vary the contractual entitlement set out in Mr N’s
agreement.

On 6 February 2018, Mr N appealed under stage two of the IDRP. He said that the
PPC was a ‘definitive document’ setting out his entitlement. He referred to clause 6.3
of the service agreement which states “any pension due under this Clause 6 which
cannot be paid from the Scheme will be paid by the Employer or its successor. The
Executive will not be able to commute any part of any pension payable by the
Employer or its successor as a consequence of this clause for a cash sum at
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retirement”, and his interpretation of this is that it should not prevent the Bank paying
the pension as a cash lump sum.
On 20 April 2018, the Bank issued its stage two response to Mr N. The Bank held that
the only document which gave rise to a legal entitlement is Mr N’s service agreement
which confirmed the position that the payment would not be made as a lump sum. It
addressed Mr N’s interpretation of clause 6.3 of the service agreement and said that
the Bank had not at any point chosen to commute the pension into a lump sum.
The Bank said the PPC contained an error, but that it was not possible for Mr N to
have relied upon the erroneous PPC in order to establish a legal entitlement to such
payment.

Adjudicator’s Opinion
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•

The PPC is an additional document which was sent out to Mr N and provided a
summary of his pension benefits following his termination of employment and
set out the value of his benefits under the Scheme and his contractual pension
promise. When the PPC was issued to Mr N, it was accompanied by a covering
letter which repeated the substantive detail contained in the PPC. In addition to
this, the letter referred to the pension payable from the Scheme and the
contractual pension promise both being paid on an annual basis which is
consistent with the service agreement.

•

In order for Mr N to succeed in a claim for negligent misstatement by the Bank,
he would have to show that he has suffered a direct financial loss caused by the
error in the PPC. Although Mr N thought he would be receiving the non-Scheme
pension as a lump sum, the Adjudicator did not see any evidence that he had
suffered any financial loss as a result of receiving the PPC, and Mr N had said
he did not suffer any financial hardship.

Mr N did not accept the Adjudicator’s Opinion and the complaint was passed to me to
consider. Mr N provided his further comments which do not change the outcome. I
agree with the Adjudicator’s Opinion and I will therefore only respond to the key
points made Mr N for completeness.

Ombudsman’s decision
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Therefore, I do not uphold Mr N’s complaint.
Karen Johnston
Deputy Pensions Ombudsman
30 January 2020
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